APPLICATION N" 21775/93

José Joagmm AIRES v/PORTUGAL

DECISION of 25 May 1995 on the admissibility of the application

Article 6, paragraph 1 of the Convention Inapplicable to a decision relating only
to court costs as a subsidiary matter

Article 1, paragraph 1 of the First Protocol fnapplicable, for lack of any interfer
ence with the right to peaceful enjoyment of passessions, to a decision on court costs,
especially considering the small amount tnvolved and the subsidiary nature of the
decision

Article 1, paragraph 2 of the First Protocol Court costs are contributions ' within
the meaming of this provision

THE FACTS

The applicant 1s a Portuguese citizen He was born 1n 1950 and lives in Amadora
(Portugal) He 15 a lawyer

The facts of the case, as submutted by the parties, may be summansed as
follows

Parucular circumstances of the case
On 15 November 1988 the applicant brought proceedings 1in Alfindega da Fé

Court (tnbunal da comarca de Alfindega da Fe) agamst the district council for the
recovery of land
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In a judgment given without a heanng (saneador-sentenga) on & May 1989, the
court dismussed the applicant’s claims on the ground that us wife was not a co-plaintiff
which meant that he lacked locus standi The court ordered 1he applicant to pay the
court costs

The proceedings then went to the Constitutional Court

After the case-file was sent back to Alfindega da Fé Count, the registry drew up
the statement of court costs The applicant was then requested to pay 5,000 escudos
(PTE) (approximately 170 French francs (FRF)) in court costs

On 16 June 1992 the applicant applied to the court for a review of the statement
of costs He argued that as the scale of court cosis had been increased by a law passed
between the date of the costs order and the date on which his statement of costs was
drawn up, the costs should have been assessed i accordance with the scale n force on
the date of the order and not 1n accordance with the new scale He assessed this
amount at PTE 3,500 and alleged that he had therefore suffered loss 1n the sum of PTE
1,500 (approximasely FRF 50)

On 22 September 1992 the court dismmssed his complaint, stressing that
legislation amending rules of procedure 1s immediately enforceable The applicant was
also ordered to pay the court costs of the application for review (PTE 5,000}

This decision 18 not subject to further appeal

Relevant domestic law and pracrice

Following publication of Legislative Decree No 387-D/87 of 29 December 1987
increasing the scale of court costs and a number of court decisions delivered 1n inter
partes proceedings on the application of that Decree to court costs, Legislative Decree
No 92/88 was published on 17 March 1988 Arucle 5 para 2 of that Decree provides
that
" all statements of costs must be drawn up m accordance with the legislation
in force on the date of the relevant decision ordening the party to pay the court
costs "

According 1o legal writers and the established case law of the higher courts, that
18, the Supreme Court and the Consttutional Court, legislation on the scales, reduction
or ingrease of court costs applies only to obligations to pay court costs ansing while
this legislanon 15 10 force The obliganon uself to pay court costs anses when the
decision 18 made containing an order for costs
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COMPI AINTS

| The applicant invokes Article 6 para 1 of the Convention, complaming that he
did not have a fair heanng iepandimg the counts” decisions an the coust costs He atgaes
that the judpe musdirected lumsell i law as s clear iom statute, case faw and the
writings of legal commentators (hat statements of costs musg e diawn up m accordance
with the lepal provisions i force when the refevant jadgnwent s delivercd Te arpigs
further that the order (o pay the costs of brmging Tus complant s puntive and hindos
the night of access to a court

2 The applicant also complams that the courts” decstons resalicd mea vial oo af
his night to peacetul enjoyment of has possessions and he mvokes Aaticde |oof
Protocel No | to the Convention

PROCEFDINGS BFFORE TIHE COMMISSION

The application was micoduced on 11 Febuwary 1993 and scpastesed on 28 Apnl
1993

On 11 May 1994 the Commussion (Second Chambary deoded 1o give nonice of
the application ta the respondent Government nd to mvite them o sulmnt thare wiitten
abservations on ats admesaibility and ments

The Government subimitted therr observations on 200 luly 19491 and the apphicant
rephicd on 31 August 1994

On 24 May 1995 the Chamber relmguished pusisdicoion m dus case o tavow of
the Plenary Cominission

THE LAW

| The applicant coniplams that he did not have a fuie hearmg regarding the courts?
decisions on the court costs He mvokes Article 6 para 1 of the Convention wineh
provides, n o far s relevant

"In the determination of las civil nights and obhiganons | everyone s entitled
to a fair and pubhc heanng within a reasonable time by an independent and
impartial tiibunal estabhished by law "

The Commission observes thal the applicant’s complamt relates only to decrsiony
mn relation 10 court costs  Such decisions mhorently concern matters which are
subsidiary to the main 1ssue 1n the substantive proceedings  The Commission observes
that the question of court costs may also arse 10 praceedings regarding issues which
clearly fall outwide the scope of Arucle 6 para | of the Convention and that 1t would
therefore be unreasonable to tequire a speclal procedure, complying with the
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reqmrements of that provision, for the determination of those costs The Commission
stresses, moreover, thal the appheant does not claim that the decisions on the court
costs affected the fairness of the proceedings as a whole

The Commusston concludes that i so far as the impugned decisions concerned
only the subsichary 1ssue of the order for court costs, they did not involve the
determination of the apphlicant’s civil nghts and obliganions {see No 1244686, Dec
5588, DR 56 p 229 and No 1R623/91, Dec 21291, unpublished)

It follows that this part of the application 15 incompatible ratione materiae with
the provisions of the Convention and must be rejected pursuant to Arucle 27 para 2
of the Convenuon

2 The applicant complains further that the courts’ decisions resulted 1n a violation
of lus night to peaceful enjoyment of his possessions contrary to Article 1 of
Protocol No 1 which provides that

"Every natural or legal person is entitled to the peaceful enjoyment of hus
possessions No one shalt be deprived of his possessions except in the public
interest and subject to the condittons provided for by law and by the general
principles of international law

The preceding provisions shall not, however, i any way impair the rght of a
State to enforce such laws as 1t deems necessary to control the use of property
m accordance with the general interest or to secure the payment of taxes or other
contributtons or penalties

The Government object from the outset that the case 1s incompatible ratione
materiae with the Convention They submut that, as the domestic legislation on court
costs does not fall within the scope of Article 1 of Pratocol No 1, the Commussion
does not have Junsdichion to examing this complaint

In the alternative, the Government argue that even supposing that the situation
complaned of by the applicant can be examined under this provision of the Conven-
tion, there 15 ne appearance of 4 violation as the domestic courts confined their
exammnation to nterpreting and applying domestic legislation The fact that the
applicant disagrees with the impugned decisions 1s msufficient to find a violation of the
Convention, especially as the Convention mstitutions are not appellate bodies competent
to review domestic courts’ decisions

The applicant claims that as the judge musdirected imselt 1n law, he has
suffered an unpustified interference with his nght to peaceful enjoyment of his
POSSESSIONS

The Commussion first examined whether this provision of the Conventon 15
applicable to the situation here It recalls that in its decisions S v FRG (No 7544/76,
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Dec 12778, DR 14 p 60)and X and Y v Austnia (No 7909774, Dec 12 10 78,
DR 15 p 160) 1t decided that the costs of court proceedings were "contributions”
within the meamng of Arucle 1 of Protocol No 1| As the second paragraph of that
Article provides that member States may enforce such laws as they deem necessary to
secure the payment of contributtons, 1t may fall to the Commussion, 1n accordance with
its established case-law, to examine whether the merference, 1f any, with the
apphcant’s nght to peaceful enjoyment of his possessions was justified under that
provision

The Commussion observes nevertheless that in a later case 1t considered that the
decision on the subsidiary matter of court costs does not involve a deterrunation of
civil nghts and obligations (see the aforementioned Applications Nos 12446/86 and
[8623/91}

The Commission considers that this 15 an important development in 1ts case-law
which affects, to an extent, 1ts decision on the 1ssue before it The question arises as
to how far, in view of the particular circumstances of the case, the costs order agamnsi
the applicant can be construed as an nterference with iy night to peaceful enjoyment
of his possessions, given that such a situation does not fall within the scope of Arucle 6
of the Convention, which, the Commussion stresses, does apply 1o disputes concermng
the night to property

As the determination of the court costs 15 a substdiary matter n this case which
has no link with the main proceedings and as the amount involved 15 mimimal, the
Commussion considers that the mere decision on the court costs to be ordered against
the applicant when his case was dismussed could not 1n this case amount to a violation
of the nght protected by Article 1 of Protocol No 1

It follows that the apphcant’s complaint falls outside the scope of Arucle 1 of
Protocol No 1 This part of the apphication 1s therefore incompatible ratione materiae
with the provisions of the Convention and must be rejected pursudnt to Article 27
para 2 thereof

For these reasons, the Commission, by a majority,

DECLARES THE APPLICATION INADMISSIBLE
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