
AP(>IJCAT10N N° 32258/96 

BeniJid Roger TAPIE v/FRANCE 

DECISION of 13 Januaiy \991 on the ddmissibility of the apphcation 

Article 6, paragraph 1 of the ( onvention 

a) Tlie light to hold office as a Memhei of PaiUament is not a civil n^ht 

h) An automatic five yeai disc/ualijicalion foi elected office imposed on the applicant 
a Fiench and Eiiio MP ajtei the coiiil had oideied liquidation of his assets is not 
decisive JOI his ti\il iii;lits and ohln-aiions 

c) Does an automatic fi\e \eai disqualification joi elected publu offiice impo'ied on 
the applicant affi'i the coiiit had oideied liquidation of his assets amount to a 
Luminal chaiqe'' Impoitunie of the classification of the act in domestic law. the 
natuie of the offence and the iiatuie of the penalty 

On the facts an automatic fi\c-\cai disqualification foi elected offiice imposed on 
the applicant aftci the couil had oideied liquidation of his assets did not suffiice to 
biinqthe offi'nce into the ciuninul domain as such disqualification is not a measiue 
which m natuie oi dci>iee of \c\eiit\ falls within the scope of Aiticle 6 paia I 

THF FACTS 

The applicant, a French national, was born in 1943 and lives m Pans He has 
been a French and Euro-MP 
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He was represented betoie [he Commission by the law hrni Lyon Caen, Fabiani, 
Thiriez, a member of the Conseil d Etat and the Court of Cassation Bar 

A Paiticulai ciicumstances of the case 

The applicant is a politician who has run many business activities He formed 
a number of commercial partiieisliips ( A C T , B T Gestion, G B T and F I B T ) , 
which comprised the shares of other companies The appliLanl's wife was a partner in 
G B T and F I B T 

Following financial difJicuUies. the applicant sought leave from the Commercial 
Court to initiate a scheme of airangement with his creditors regarding the two 
commercial partnership? F I B T and B T Geslion 

In judgments of 30 Noveml>ei 1994, Pans Commercial Court ordered a number 
of the applicant's companies into icceivership 

On 7 December 1994 llut LOUII assumed jurisdiction of its own motion 

In three judgments of 14 DeLcmber 1994 the couit oidered liquidation of the 
applicant's assets and of FI B 1 liquidation of die applicant's and his wife's assets in 
their capacity as traders and, lastly liquidation of B T Gestion The court considered 
that the liabilities of the applaam liis wife and the partnerships far exceeded their 
liquid assets 

On 19 December 1994 the Commercial Court again assumed jurisdiction of its 
own motion It gave judgment on 2^ January 199*), holding that |udicial liquidation of 
F I B T automatically lesulted in )utlii,ial liquidation of tlie assets belonging to the 
applicant and his v*ife, in iheii capamy as parlners 

The applicant his wife and a number of (.reditors appealed against those four 
judgments In his pleadings, the applicant submitted, intei alia, that sections 194 and 
191 of the I aw of 25 January 19H5 vsete nicompalible with Ar(ii.le 6 para 1 of the 
Convention on the ground that ihose sections provide that judicial liquidation of an 
individual's assets automatically ie-*ults in a live-year disqualification for elected public 
office The applicant submitted that the automatic nature of the penalty, particularly in 
view of the consequences foi his position as a Fiench and Euio MP, was contrary to 
tiie concept of a fair tiial 

The apphcant also pointed out that section 132 21 of the new Criminal Code 
provides that a criminal conviction shall not automatically result in the deprivation of 
civic rights He considered that this provision therefore implicitly repealed the 
provisions of die 25 Janiiny 19X5 Lau 
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On •̂ l March 1995 Paris Couit of Appeal set aside the liquidation order of 
14 December 1994 against the applicant and his wife on the ground that the summons 
to appear was not in the proper form but upheld the other three judgments 

The court made the follovving observations regarding the applicants specihc 
submissions on section 194 of the 1985 La« 

'Whereas with respect to section 194 of the 25 January 1985 Law the court 
could confine itself, in dismissing Mr Tapie's claims, to pointing out diat no 
provision of the judgment under consideration here, or ot aii> other one for that 
matter imposes on him the disqualification provided tor in that Law as he is 
disqualified automatically without any need for a court ruling 

Whereas the court will, nevertheless, point out that section 194 of the 1985 
Law cannot be deemed to have been implicitly repealed by section 132 21 of 
the new Code of Criminal Piocedure as that provision refers to the criminal 
penalty defined in section 131 26of that same Code and, above all, presupposes 
in excluding it that the loss of civic rights is an automatic consequence of a 
criminal conviction whereas judicial liquidation is clearly nol a criminal 
penalty 

The applicant appealed to the Court of Cassation, submitting as his sole ground 
of appeal, that settions 194 and 195 of the 1985 Law conflicted with \ arious national 
and international provisions and in paiticular with Article 6 para 1 ol the Convention 

The applii,anl maintained that given the nature nid seventy of a disqualification 
for elected office it amounted to a ciiminal penalty according to the case law of the 
European Court of Human Rights He therelore considered that the automatic 
imposition of such a penalty, without a court ruling v,ds contrary to the provisions of 
Article 6 para I of the Convention 

The advocate geneial sliessed in his submissions that [he disqualification is 
based on a finding of financial fact legardmg the stale of the partnership , even 
discounting any consideration as to mismanagement 

On 9 July 1996 the Couil ot Cassation (Commercial Division) dismissed the 
applicant's appeal Regarding his submission that there had been a violation of 
Article 6 para 1 of the Convention the court held as follows 

Whereas furthermore, disqualihcation. which is an automatic consequence at 
law of judicial liquidation of an individual's assets and which lakes effect 
auiomalicallv from seivice thereof on the person concerned does not infringe 
the provisions of Aiticle 6 paia I of the Convention as that individual has 
the benehl of the guaianiee under that Article b> virtue of the proceedings 
leading up to judicial liquidation it is not alleged that those proi.eedings tailed 
to satisfy the requiiemenis of a fair tiial 
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B Rek'\ant domestic Ian 

Sections 194 and 195 ot the Law of 25 January 1985 on court ordered 
receivership and liquidation 

S 194 A person il bankruptcy order shall result iii disqualification for 
elected office Anyone with regard to whom judicial liquidation has been 
pronounced "ihall also be so disqualified Disqualification shall take effect 
automatically from service thereof on the person concerned by the competent 
authority 

S 195 - Disqualification for elected public office foUouing judicial liquidation 
shall last for five years 

The individual concerned may, in all cases, apply to the court for full or 
partial discharge of a disability incapacity or disqualification for elected public 
office if he has piovided a suflicient contribution to discharging the liabilities " 

Section 132 21 of the new Ciiminal Code 

Notwithstanding any contrary provision, a criminal conviction shall not 
automatically result in paitial or full deprivation of civic rights Anvone 
subject to a disqualihcation, disability or deprivation of rights of any kind may, 
eUher in ihe judgment pionouncing his conviction or m a subsequent judgment, 
be relieved in full or in p irt, including as to duration of dial disqualification, 
disability or incapacitv on the conditions set out in the new Code ot Criminal 
Procedure 

COMPI,AlNr 

The applicant considers that as he was automatically disqualified and had no 
right of appeal before the couit he was prevented from making submissions in his 
defence He therefore consideis that this measuie infringes the right to a fair mal, 
within the meaning of Article 6 paia I of the Convention 

I H F L A W 

The applicant complains that his disqualihcation following the liquidation order 
was automatic 

He considers thai he has not had a tair hearing, within the meaning of Article 6 
para 1 of the Convention which leads as follows 
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In the determination of his c m ! rights and obligations or of any criminal charge 
against him, everyone is entitled to a fair heaiing by janj tribunal 

The Commission notes fust of all that the applicant does not allege any 
unfairness in the proceedings betoie the Commercial Court which led to the liquidation 
order against him 

The Commission obseivcs that the applicant himself initialed proceedings to 
secure a scheme of airangement uith his cieditors He has not raised either before the 
national courts or before the Commission any complaint that the proceedings before the 
Commercial Court were unfair 

The Commission notes that the applicant complains solely about the penalty 
which was an automatic consequence of the liquidation order 

The issue befoie the Commission is therefore whethei Article 6 para 1 of the 
Convention is applicable to this case in so far as either the applicant's civil rights or 
obligations or a ciiminal chaige against him aie concerned 

a) The Commission consideis that this case concerns the light to hold office as an 
MP which, as such, does not fall within the scope of Aiticle 6 para 1 of the 
Convention (No 12897/87, Desmeules v France, Dec 13 4 89, D R 67, p 166, 
No 24359/94, Estrosi v Fiance Dec 30 6 95, D R 82, p 56) 

The Commission theiefoie concludes that die penalty of which the applicant 
complains is not decisive foi his civil lights or obligations, within the meaning of the 
above mentioned Article 6 paia I 

b) The Commission has also considered whether, on the facts, the case concerns 
the determination of a ' criminal chaige within the meaning of Article 6 para 1 of the 
Convention 

The Commission recalls the autonomy of the concept of ciiminal as used in 
Article 6 para 1 of the Convention (see intei alia. Eur Couit HR. Engel and Others 
v the Netherlands judgment ot 8 June 1976, Series A no 22 p 34, para 81, 
Bendenoun v France judgmeni ot 24 febiuary 1994, Senes A no 284 p 20, para 47) 
The Commission must first examine whether or not the text defining the offence" 
belongs to criminal law, secondly, it must consider whether, having regard to the 
ordinary meaning of Article 6 of the Convention, the offence should, by its nature, 
be considered to belong to the ci immal spheie. lastly, the nature and degree of severity 
of the penalties which the applicant iisks incurring must be examined 
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On the facts die text defining the offence is tfie 25 January I9S5 Law on 
court ordered receivership and liquidation of commercial companies and partnerships 
The Commission has no doubt that under French law these are commercial law 
provisions and not criminal lau provisions 

As regards the second ciitenon, the Commission observes diat the offence 
consisted of the inability to meet the due and pavable liabililies of a legal entity or of 
an individual owing to the lack of sufficient liquid assets Even supposing that this 
offence may have criminal consequences, it is not in itself criminal 

The Court of Appeal specified on this point that judicial liquidation is not a 
criminal penalty The applicant did not contest this m his appeal to the Court of 
Cassation Secondly, the advocate general attached to the Court of Cassation stressed 
in his submissions that the disqualihcation flowed from the judicial liquidation 
proceedings irrespective of any consideration as to mismanagement 

The Commission notes, toi its part, that the offence results from a cessation 
of payments in the couise of a commercial activity, and that the competent courts 
merely noted that neither the pailneiships nor the applicant himself, in Ins capacity as 
partner, could discharge their liabilities Thus the nature of the offence is not, as 
such, criminal 

Lastly the Commission needs to examine whether the pen»ilty by its nature and 
seventy, may fall within the i,iiminal sphere , within the meaning of Article 6 para 1 
aforementioned (see the alxne mentioned Estrosi decision Pierre Bloch v France, 
Comm Report 1 7 90) 

The Commission notes thai ihis point has been examined in ihe Estrosi and 
Pierre Bloch cases referred to ibove Those cases concerned a Fiench law which 
imposed a maximum limit on election expenditure As the applicants had exceeded ihai 
statulorv limit, the Conscil coiistiluiionnel declared then election invalid and 
disqualified them from standing for election for one year 

The Commission consideied in both diose cases that disqualification was not a 
measure which fell withm die scope ot Aiticle 6 para 1 aforementioned either by its 
nature or by its degree of seventy (see the above mentioned Estrosi decision p 72) 

The Commission consideis thai theie is no leason to depart from that case-law 
in the instant case even i( on the lads the disqualification for elected office was of 
five years duration The meie tact that the Criminal Code provides, in certain cases, for 
disqualification as a secondary penalty to the primary penalty is not sufficient, m itself, 
to invalidate that conclusion (ihid ) 

The Commission theicloic considers dial die applicant was not charged with a 
criminal offence within the me ming ot Aiticle 6 para I of die Convention 
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U follows that the application is incompatible latione malcnae with the 
provisions of the Convention, puisuant to Article 27 para 2 of the Convention 

For these reasons, tlie Commission, unanimously, 

DECLARES THE APPLICATION INADMLS.'ilBLE 
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