APPLICATION N° 32258/96

Bernauid Roger TAPIE v/FRANCE

DECISION of 13 January 1997 on the admissibility of the applicanen

Article 6, paragraph 1 of the  onvention
a}p The night to hold office as a Member of Parhament 13 not a civil 1icht

b} An automatic five year dosgualifcation for elected office tmposed on the applicant
a French and Ewio MP dafter the court had ordered hquidarion of his assets 15 not
decisive for s covd nelies and obliganons

¢} Does an automatic fue vear dosgualihcation for elected public office imposed on
the applicamt after the cowrt had ordered hiquidation of iy assets amount to @
cnmunal charge? Importunce of the dassification of the act in domestic law, the
nature of the offence und the nature of the penalty

On the fucts an automane five-vear disgabfication for elected office imposed on
the apphcant after the com @ had srdered iguidation of hes avsers did not saffice 1o

bing the offence tnto the criminad domain as such disqualification s not a measuse
which tn natwre o devree of sevenn falls within the scope of Articte 6 para 1

THE FACTS

The applicant, 4 French natienal. was born in 1943 and hives 1 Paris He has
been a French and Euro-MP
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He was represented betoe the Commuission by the law hirm Lyon Caen, Fabtani,
Thiriez, a member of the Comet! d Etar and the Court of Cassation Bar

A Particul@) ciieunniances of the cave

The applicant 14 a politician who has run many business activities  He formed
a number of commercial parteships (ACT, BT Gestion, GBT and FIBT),
which comprised the shares of other compaies The applivant’s wife was a partner m
GBT and FIBT

Following hinancial difficulues, the applicant sought leave from the Commercial
Court to mitiate a scheme of wrangement with his creditors regarding the two
commercial partnerships FIB T und BT Gestion

In judgments of 30 November 1994, Paris Commercial Court ordered a number
of the applicant’s companies into 1ecervership

On 7 December 1994 that comt assumed Jurisdiction of 11y own motion

In three judgments of 14 December 1994 the comt oirdered hiquidation of the
applicant’s assets and of FI B 1 Liquidation of the apphicant’™s and his wafe’™ assets in
their capacity as traders and, lastly Liquidation of B T Gestion The court conwidered
that 1he habihties of the applicam his wife and the partnershups far exceeded therr
hquid assets

On 19 December 1994 the Commercial Court again assumed jurisdiction of its
own matton It gave judgment on 23 January 1994, holding that judiciat hquidation of
FIBT automaticaily 1esulted w judicial hymdation of the asseis belongimg 1o the
apphicant and his wife, i theur capacity as partners

The applicant his wife and 4 number of creditors appealed agamst those four
Judgments In his pleadings, the applicant subnmutted, tater alia, that sections 194 and
199 of the [ aw of 23 January 1945 were wcompatible with Article 6 para 1 of the
Convennon on the ground that those sectiens provide that judicial hiquidabion of an
mdividual’s assets auvtomaticalty 1esults in a hive-yedr disqualication for elected public
office The applicant submutted that the automatic nature of the penalty, parttcularly 1n
view of the consequences for his positian as 4 French and Euro MP, was contrary to
the cancept of a fuir tral

The applicant also pointed out that section 132 21 of the new Crimimal Code
provides that a cninusal conviction shall not automatically result m the deprivation of
civic nghts He considered that this provision therefore imphcitly repedled the
provisions of the 25 Januuy 1985 Law
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On 31 March 1995 Pans Coutt of Appeal set aside the hqudanon order of
14 December 1994 agamst the apphcant and his wife on the ground that the summons
to appear was not 1n the proper form but upheld the other three judgments

The court made the following observations regarding the applicant s specihic
submissions on seclron 199 of the 1985 Law

‘Whereay with respect to section 194 of the 25 January 1985 Law the court
could confine self, i dismissing Mr Tapie’s claims, to pomnting out that no
provision of the judgment under conswideration here, or ot any other one for that
matter 1mposes on mm the divqualification provided tor in that Law as he 15
disqualified amtomatically without anv need for a court ruling

Whereas the court will, nevertheless, pomt out that section 194 of the 1985
Law  cannot be deemed to have been implicitly repealed by section 132 21 of
the new Code of Crinnnat Procedure as that provision refers to the crimunal
penalty defined 1n section 131 26 of that same Code and, above all, presupposes
i excluding 1t that the loss of civic nights 14 dn automatic consequence of a
cnminal conviction  wheress judicial hiquidation 15 clearly not a criminal
penalty

The applicant appealed to the Court of Cassauon, subnutting as his sele ground
of appeal, that sections 194 and 195 of the 1985 Law conthcted with v arious national
and international provisions and 1 patticular with Article 6 para 1 ot the Convention

The applicant mamtamed that given the natore ind seventy of g disqualification
for elected otfice 1t amounted to o c1imumal penalty according to the case law of the
European Court of Human Rights He theretore conwidered that the automatic
imposttion of such a penalty, without 4 court ruling was contrary to the provisions of
Article 6 para 1 of the Convention

The advocate general stuessed 1 his submissions thuat the disqualihcation 15
based on 4 finding of hinancial fact 1egarding the state of the partnership , even
discounting any consideration 4y 1o MusALBAgEMEDT

On 9 July 1996 the Coutt ot Cassation {Commercial Division) dismussed the
applicant’s appeal Regarding his submission that there had been a viclation of
Article 6 para 1 of the Convention the court held as follows

Whereas furthermore, disqualihcation, which 1s an autematic consequence at
law of judicial higuidation of an indevidual’s assets and wluch tahes effect
automatically from seivice thereof on the person conceined does not infringe
the provisions of Alticle 6 pata | of the Convention  as that individual has
the beneht of the guatantee under that Article by virtue of the proceedings
leading up 10 Judicial hguidation 1t 15 not atleged that those proceedings fuiled
1o satisfy the requnements of a fuir (nal
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B Relevant domastic lun

Secuony 194 and 195 of the Law of 25 January 1985 on court ordered
recetvership and hiquidation

S194 A personil banktupecy  order  shall result 1 disqualitfication for
elected office  Anyone with regard 10 whem judioial higuidation has been
pronounced shall also be so disquabfied Disgualibcation shall take effect
automatically from service thereof on the person concerned by the competent
authonty

5195-  Divgqualihcauion for elected public office following judicial hquidation
shall fast for hve years

The mdividual conceined muay, in all cases, apply to the court for full or
partial discharge of a disability meapacity or disqualiication for elected public
office 1f he has provided o sufticient contnibution to discharging the liabilities ”

Section 132 21 of the new Crniminal Code

Notwithstanding any contrary provision, a4 crinunal convicuon shall not
automatically result m partial or full deprivation of civic rights Anvyone
subject to a disquahification, disability or deprivation of nights of any kind may,
either tn the judgment pronouncing his conviction ar ut 4 subsequent judgment,
be relieved m tull or i part, cluding as to duration of that disqualihcauon,
disability or tncapacity on the conditions set out m the new Code ot Crinunal
Procedure

COMPLAINT

The apphcam considers that as he was automatcally disguahhed and had no
right of appeal before the court he was prevented from making submissions 1 his
defence He therefore considers that this measuie imfringes the nght to a fair tnal,
within the meaning of Arucle 6 pauia 1 of the Convention

THE LAW

The applicant complains that bis disqualihcation following the hquidation order
wds dutomdtic

He considers that he has not had a tair hearing, within the meanng of Article 6
pard 1 of the Canvention which 1cads as follows
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In the determunation of lus eivil nghts and obligations or of any criminal charge
agdamnst hum, everyone 1s entitled to & fur  heantng by |an]  tnibunal

The Commission notes fiest of all that the applicant does not allege any
unfairness i the proceedings betore the Commercial Court which led to the hiquidetion
order against him

The Commussion observes that the apphcant lamself imuated proceedings to
secure 4 scheme of atrangement with his creditars He has not raised either before the
national courts or before the Commission any complaint that the proceedings before the
Commercial Court were unfair

The Commussion notes that the applicant complains solely about the penalty
which was an automatic consequence of the liquidation order

The 1ssue befeie the Comnussion s therefore whether Article O pare 1 of the
Convention 15 applicable to this case 1 so far as enther the applicant’™s  aivil nghts or
obligations or a citminal charge  aganst lim are conceined

a) The Commussion considers that this case concerns the 1ight to hold office as an
MP which, as such, does not full within the scope of Aiucle 6 para 1 of the
Convention (No 12897/87, Desmeules v France, Dec 13489, DR 67, p 166,
No 24359/94, Estros1 v France Dec 30095 DR 82, p 56)

The Commission theretore concludes that the penalty of which the apphcant
complains 15 not decisive for bus civil nights or ebligations, within the meaning of the
above mentioned Article 6 paia |

b) The Comnussion has alse considered whether, on the facts, the case concerns
the determination of o 'coimmnal chaipge  within the meaning of Article 6 para 1 of the
Convention

The Comimission recalls the autonomy of the concept of ¢1imimal  as used n
Article 6 para 1 of the Convenuen (sec wnter alia, Eur Cowt HR, Engel and Others
v the Netherlands judgment ot & June 1976, Series A no 22 p 34, para 81,
Bendenoun v France judgment of 24 Felnuary 1994, Senes A no 284 p 20, para 47)
The Commission must first examine whether or not the text deiming  the offence”
belongs to crimimal law, secondly, 1t must consider whether, having regard to the
ordinary meaning of Arucle 6 of the Convention, the offence should, by s nature,
be considered to belong to the ciiminal spheie, lastly, the nature and degree of severity
of the penalties which the applicant tsks mcureing must be examined
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On the facts the text dehning  the offence 15 the 25 January 1985 Law on
court ordered recervership and liquidation of commercial compames and partnershups
The Commussion has no doubt that under Freach law these are commercial law
provistons and not crimunal law provisions

As regards the second citenson, the Commussion observes that the offence
consisted of the mmability to meet the due and payable habilities of a lepal entity or of
an mdividoal owing to the lack of sutficient hquid assets Even supposing that this

offence may have criminal consequences, 1t 1s not in 1tself crimunal

The Court of Appeal specitied on this point that judicial hywdation 1s not a
criminal penalty The applicant did not contest this 1 his appeal o the Court of
Cassation Secondly, the advocate general attached to the Court of Cassation stressed
m his subnussions that the disqualihcation flowed from the judicial hguidation
proceedings arrespective of any constderation as to mismanagement

The Commussion notes, tol 1ty part, that the offence results from a cessation
of payments 1n the course of 4 commercial activity, and that the competent courts
merely noted that neither the pattnerships nor the applicant himself, i lus capacity as
partner, could discharge their labihties Thus the nature of the offence 15 not, as
such, crimunal

Lastly the Comnussion needs to exanune whether the penalty by 1ts nature and
severity, may fuall within the  comuimal sphere |, within the meaniag of Article 6 para |
aforementioned (see the abosve mentioned Estrost deciston Pierre Bloch v France,
Comm Repart 1 796)

The Commission netes that this pomt has been examined in the Estrosi and
Pierre Bloch cases referred 1o ibove Those cases concerned a Fiench law which
mmposed a masimum hinut on election expenditure As the appheants hud exceeded that
statutory  hiomt, the Comvedd construtionnel deddared then elecuon mvahd and
disqualihed them from standing for election for one year

The Commission considered 1n both those cases that disqualihcation was not a
measure which fell within the scope of Aiucle 6 para 1 aforementioned either by i
nature or by i degree of seventy (see the above menunoned Estrost decivion p 72)

The Commussion constders that theie 15 no 1eason to depart from that case-law
in the instant case even it on the facis the disquabihication for elected office was of
five years duration The mete fact that the Criminal Code provides, in certain cases, for
disqualification as a secondary penaliy to the primury penalty 15 not sufticient, w wsclf,
to mvahdate that conclusion (ind )

The Commission therclore considers that the applicant was nat charged with a
crimunal offence within the me uning ot Article 6 para 1 of the Convenuon
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[t follows that the application 15 icompatible sarione matertae with the
provisiony of the Canvention, putsuant to Article 27 para 2 of the Convention

For these reasons, the Commission, unanimausly,

DECLARES THE APPLICATION INADMISSIBLE
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