


Apartment number: 33 36 49 68
Year  pages

2009 33/34/35/36 £38.49 £54.89 £31.86 £66.25
2010 63/65/67/69  £150.37 £128.54 £124.49 £258.83
2011 122t0 128 £147.08 £209.78 £121.12 £253.18

2. The services charges in so far as they relate to gas for the years 2007 to 2012 are not

payable by the Applicants and any payments already made should be credited to the
Applicants service charge account. This figure to be agreed between the parties with
liberty to apply to this Tribunal in the event that the figure cannot be agreed.

3. The Respondent withdrew the claim for payment of Administration charges, so such
charges are not payable. If already paid they should be credited to the Applicants
service charge account.

4, The Respondent withdrew the charges for late payment of service charges, so they
are not payable. If already paid they should be credited to the Applicants service
charge account.

5. Regulation 9 of the Leasehold Valuation Tribunal (Costs) (England) Regulations
2003, S12003/2098. It is ordered that the Respondent reimburse the Applicants half
of the £70 application fees that the Applicants have paid to the Tribunal.

6. Section 20c¢ of the Landlord and Tenant Act 1985. The Applicant having raised this
matter the Tribunal decided that it was just and equitable to make an order that the
Respondents costs incurred in connection with these proceedings are not be
considered as relevant costs to be taken into account in determining the amount of
service charges payable.

THE BACKGROUND TO THE APPLICATION

7. This application came before the Leasehold Valuation Tribunal by an application
- ~fromthe Leaseholder of apartments 33, 36, 49 and 68, White Croft WEH/(S”FLAJ‘rnace
Hill, Sheffield, s3 7AF, dated 24/3/2012 and received by the Tribunal on 30/3/2012.
The application was for the Tribunal to consider service charge years 2007, 2008,
2008, 2010, 2011 and 2012. Year 2007 was limited to consideration of apartment 49.
The whole of the application was limited to consideration of the proportion of the
service charge that related to the gas and electricity use by the Landlord within this

complex, late payment charges and administration charges.



10.

11.

12.

13.

14.

0On 2/5/12 the Tribunal received four cases upon transfer from the Sheffield County
Court, these cases related to the same apartments and had been brought by the
Landlord for non payment of service charges that were included in the application
that was already before the Tribunal. The County Court had stayed the matters
pending a decision by this Tribunal as to whether or not the service charges claimed
by the Landlord were reasonable.

The Tribunal wrote to the County Court to notify them that the Tribunal would hear
the application already before it and that in doing so would also deal with the
matters transferred.

The Applicants held the remainder of 4 leases that had been let for a period of 125
years on 4 apartments in a complex of 74 apartments and a “retail area”.

Directions were given on 20/6/2012.

Both parties served a statement of case and hearing bundle and these were served
on the other party.

The Landlord Respondents made the Tribunal aware of a decision taken by a
differently constituted Tribunal on 15/10/2010 relating to a different apartment at
the same complex.

The case was given a hearing date of 13/8/2012, at Sheffield Magistrates Court. The
Applicants and Mr. McDonald, of the McDonald Partnership of Chartered Surveyors,
the Management Partnership, were present at the hearing. Also present was Mrs. J.
Brown from the Tribunal Service who was present as an observer taking no part in
the hearing or deliberations.

THE INSPECTION

15.

16.

The Tribunal inspected the premises at 1000hrs on 13/8/12. Present at the

inspection were the Applicants and on behalf of the Respondents Mr. McDonald.

The complex had a new build area and a refurbished area with 2 of the apartments
subject to this application in each area. The “retail area” was situated in the new
build area. Apartments 33 and 36 were in the new build area, apariments 49 and 68
were in the refurbished area. There was also a car park in the new build area with
parking spaces that were all let out for the sole use of individual Tenants of




apartments or the “retail area”. The exterior common driveways, watkways and
internal common parts were all provided with electric lighting.

17. The new build area had a ground floor and five further floors. The common areas
included an entrance, corridors, stairs and a lift. There was a boiler room that
provided hot water to the apartments in that area. Each apartment had a hot water
cylinder that permitted the hot water from the common boiler room to be used to
heat the water in that apartment’s cylinder or to not use the common hot water at
all. Each apartment had an ultrasonic heat meter that had been fitted when these
new build apartments were built. The meters were measuring the amount of heat
from the common hot water that was used in each apartment. This system was
capable of providing an individual bill for the use of the common hot water to each
apartment in that area. The common parts of the new build area were provided with
radiators. The Tribunal noted that the whole of the new build area was
uncomfortably hot. Electricity meters were in a common meter room.

18. The bathrooms of apartments 33 and 36 were inspected and there was no sign of
any damage having been caused by water leakage.

19. The parking area was also used as a hin store area for the complex and was provided
with a fire door for use by all occupiers and visitors.

20. The refurbished area contained the remainder of the apartments and all the
apartments in this area had their own gas and electric meters. There were common
parts in this area, but they were not provided with heating.

THE LAW
Landlord and Tenant Act 1985

S27A Liability to pay service charges: jurisdiction
(1) An application may be made to a leasehold valuation tribunal for a determination
whether a service charge is payable and, if it is, asto—
(a) the person by whom it is payable,
(b) the person to whom it is payable,
{c) the amount which is payable, -
(

d) the date at or by which it is payable, and
e) the- mannerinwhichitis payable:

(2) Subsection (1) applies whether or not any payment has been made.

(3) An application may also be made to a leasehold valuation tribunal for a determination
whether, if costs were incurred for services, repairs, maintenance, improvements,
insurance or management of any specified description, a service charge would be
payable for the costs and, if it would, as to—

(a) the person by whom it would be payable,
(b) the person to whom it would be payable,
(c) the amount which would be payable,



(d) the date at or by which it would be payable, and
(e) the manner in which it would be payable.

519 Limitation of service charges: reasonableness.
(1) Relevant costs shall be taken into account in determining the amount of a service charge
payable for a period—
(a} only to the extent that they are reasonably incurred, and
(b) where they are incurred on the provisions of services or the carrying out of works,
only if the services or works are of a reasonable standard;
and the amount payable shall be limited accordingly.

$20C "Limitation of service charges: costs of proceedings.

(1) A tenant may make an application for an order that all or any of the costs incurred, or to
be incurred, by the landlord in connection with proceedings before a court or leasehold
valuation tribunal, or the Lands Tribunal, or in connection with arbitration proceedings,
are not to be regarded as relevant costs to be taken into account in determining the

amount of any service charge payable by the tenant or any other person or persons
specified in the application.

(2) The application shall be made—

(a} in the case of court proceedings, to the court before which the proceedings are taking
place or, if the application is made after the proceedings are concluded, to a county
court;

(b) in the case of proceedings before a leasehold valuation tribunal, to the tribunal before

which the proceedings are taking place or, if the application is made after the proceedings
are concluded, to any leasehold valuation tribunal;

Reimbursement of fees
Reg. ©

(1) Subject to paragraph (2), in relation to any proceedings in respect of which a fee is
payable under these Regulations a tribunal may require any party to the
proceedings to reimburse any other party to the proceedings for the whole or part
of any fees pald by him in respect of the proceedings.

(2) A tribunal shall not require a party to make such reimbursement if, at the time the
tribunal is considering whether or not to do so, the tribunal is satisfied that the

party is in receipt of any of the benefits, the allowance or a certificate mentioned in
regulation 8(1).
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THE EIGHTH SCHEDULE
] The Service Charges
b 1. Sarvice Charge
p 14 Definitions
b 111 The lerms defined in this sub-paragraph shall for all purposes of this Lease have the
maanings specified: :
¥
1.12 the “Pari! Services" means:
} 1.1.21 rene*}{ing repaiing maintelning decoraling or alherwise {realing
3 rebuilding replacing and keeping free from and remedying all defects
whatsoever in the Estate
Fy
4 11.22 providing installing inspecting servicing maintzining repaiting cleansing
3 - emplying draining amending overhauling replacing and insuring (save
in so far as insured ynder other provisions of this Lease) aif Service
. Media apparaius plant machinery and equipment within the Estate
¥ fram time to ime Including {without prejudice to the generality of the
above} stand-by generators closed-circuil {elevision entrance barrier }
¥ and other security systems {
y
3 1.4.2.3 cleaning and lighting the Estate lo such standard as the Landiord may
from fime 1o fime reasonably consider adequate
) T .
1.1.24 providing and maintaining (al ihe Landlard’s reasonable discretion) any
) architectural decorative or ornamental features and any plants shrubs
trees or gargen or planters in the Estate and keeping the same plented
B and frae from weeds and the grass cut as appragriate
3 1.1.2.5 malntzining operating and replacing any signs or dose-circuit telsvision
o the like in Ihe Estate as the Landiord shall reasonably determine
3 1.1.28 supplying providing purchasing hilng mainiaining renewing replacing
Py ! ;
repairing servicing overhauling end keeping in good and servicsable
L order @nd condition alf fixtures and fitlings bins receplacles tools
appliznces materials equipment and other things which the Landlord
} may reasonably desm desirable or necessary for the maintenance
N appeerance upkaep ¢r cleanliness of the Estate or any part thereof
. 1127 collecting and disposing of éfuse from the Estate
1.1.2.8 any other services relating to the Estate or ahy part of it reasonably
3 provided by the Landlord fram time to time during the Term and not
expressly mentioned
11
1.1.3 the"Part Il Services” means:
4 1.1.3.1 maintaining repairing emending altering rebuilding renewing and
¥ reinstating and where appropriate reating washing down painting and
decorating o such standard s the Landiord may from lime to time
) reasonably consider adequate the main slruclure’ of the Building
inctuding the foundations roof andload bearing walls thereof tagsther
) wilh the gutlers and ralnwater pipes thereof and the Common Paris
1.1.32 prnvfdinQ installing inspacting servicing maintaining repairing cleansing
) emptying draining amending overhauling reptacing and insuring (save
) 5-1606801-1 25 T ~
)
¥
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1.1.3.4
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1.1.3.10
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1.1.3.11

1.1.3.12

1.1.3.¢

in $0 far as insured under olher provisions of this Lease) all Service
Media apparatus plant machinery and equipment within the Building
and he Common Parts from time to time including (withou! prejudice
la the generality of the abave) sland-by generalors and boilers and
iterns. relating to-gablé of ‘satellile television or telecommunications
mechanical ventilation healing cooling and closed-clrcuil television and
other securily systems

providing installing maintaining inspecling repalring amending altering
rebuilding renewing reinstaling cleansing decoraling and Insuring to
such sfandard &3 the Landlord-may from time to ime reasonably
consider adequate the lift In the Building and any anciflacy plant and
equipment

providing electricity and lighting lo the lift and the lifl lobbies

maintaining and renewing any fire alarms and/or burglar atarms and
ancillary apparalus fire provention and fire fighling equipment and any
ofhier apparalus in the Building and thé Common Parls

cleaning treating polishing and lighting the Building and the Common
Parts lo such standard gs the Landlord may from time to time
reasonably consider adaquate

providing end niaintéiﬁing- (atthe Landlord's reasonsble discretion) any
archilectural decorative or ornamental fealures and any plenis or
planters in the Common Peris

maintaining operaﬁng and replacing any signs or closa~circult tefevision
or the like In the Commen Parts as the Landlard shall reasanably
datermine

supplying providing purchasing hiring maintgining renawing replacing
repairing servicing overhauling and keeping in good and serviceable
ordsr and condition all fixtures and fillings bins receplacies tools
applignces malerials equipment and other things which the Landiord
may raasonably desm desirable or necessary for the maintenance
appearance Upkeep or cleanliness of 1he Bullding and the Comman
Paris or any pad thereof

cleaning as frequently as the Landlord shall reasonably consider
adsquate the extardar of all windows. and window framés’in the
Common Paitsé and in eny apariments within the Building whers the
sams canno! reasonably be eccessed from the interior of any
apariment within the Building

colfecting and disposing of refuse from the Comman Parts
any other services relating to the Bui!ding- and the Common Parts or

any part of them reasanably provided by the Landiord from time o ime
during the Term and not expressly mentioned

} 1.1.4 “Services" means the Part | Services and the Pan il Services

} 1.1.8  "The Additional tlems” means:

) 1.1.5.4

) 5-1606801-1

the reasonsble and proper fees and disbursernents (end any VAT
payable an them) reasonably and praperdy incurred of:
26 ] e

ics is 1 i . o £ vage.
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3
U _ 11541 any Surveyor or Accountant and/or any other individual firmy or
company {inciuding the Landlord and its servants and agents)
3 employed or retained by lhe Landlord for or in connection with
such surveying or accounting functions In connection with the
) ) management of the Building
} 11512 the managing agents where such funictions are undertaken by
the Surveyor for of in conneclion with:
b
1.1.5.1.2.1 the management of the Building andlor the
] Estale
} 115122 the performiance of the Services and any other

duties in and sboul the Building and/er the
Eslate ar any part relaling to (withoul prejudice
to the generality of the above) the generz!
} management adminisiration security
rnalntenance protection and cleanfiness of the
Building endfer the Eslate

. 1.1.5.1.3 the cost of such proceedings as the Landlord shall in its

} absolute discration desm necessary {o recover any arears of
the Service Charge and Insurance Rent including instrucling

¥ saliciters in connection therewith

} 11514 eny individual firm or company providing carestaking and
securily arrangements and services to the Building and/or the

} . Eslale

] 1.1.5.1.5 any other individual firm or company (including the Landiord
and its .agents) reasonably employed or retained by the

Fl Landiord to perform {or in connection with) any f the Savicas
or any of lhe functions or duliss referred fo in sub-paragraph

¥ 1.t2andlr 1.1.3

3 1152 the reasonable faes of the Landlord or a Graup Company for any of the

Services or the other functions and duties referred to in sub-paragraph
1.1.5.1 that shall be undertaken by the Landlord or 2 Group Campany

§ and not by a third parly

3 1.1.53 the reasonable cost of employing (whether by the Landlord & Group
Company-the managing -agents of any other individual firm or

} company) such staff as the Landlord may in its reasonable discration
deem necessary for the performance of the Services and the other

¥ functions and dutiss refarred fo in sub-paragraph 1.1.5 and all other

incidental . expenditure . directly. -attributable 1o-such employment
including but without prejudice to the generality of the above:

“ye

¥ 11531 insurance pension and welfare contributions

¥ 1.1.6.3.2 transporl facilities and benefits in kind

) 11533 ihe provision of uniforms and working clothing

) 11534 the provision of vehicles lools appliances cleaning and
other materizls fixtures fittings and other aquipment for

) the proper parformance of their duties and & store for
housing the same and

3 5-1606801-1 27
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H 11535 a notional rent {not exceeding the market rent such
. rent to be delermined by the Surveyor acling as an
¥ expert and notas an arbitrator) for any premises in the

Building provided rent free for every such person

1.1.564 the cosi of entering into any contracts for the carrying out of all or any
} ) of the Services and the olher functions and duties that the Landlord
may In its reasonable discretion deem desirable or necessary

¥ .
1.1.55 all rales water rates taxes assessments dulies charges impaositions
} and outgoings which are now or during the Term shall be charged
assessed or imposed upon the whole of the Estale and/or the Building
y and/or lhe Cornmon Parts or any part of them
y 1.1.566 the costof the supply of eleclricity gas off or other fuel znd waler for the !
provision of the Services and for all purposes in connection with the !
Estale and/or the Building and/or the Cemmon Parts or any part
' thereaf
¥ 1.1.5.7 the amount which the Landlord shall be called upon to pay as 2
caniribution ‘towards the expense of making repairing maintaining !
| ¥ decorating rebuiilding and cleanging any ways struclures Service Media }
: ar anything which may belong to or be used for or benefits the Building ;
) and/or the Estate or any part of them exclusively or in common with
ather neighbouring or adjoining premises
¥

1.45.8 the Féasonsble costs charges and expenses of preparing and
b supplying fo the’ lenanls coples of any regulations made by ths
; Landlord relating to the Estate andfor the Building or their use

1158 thereasonable and proper cost of taking all sieps deerned desirable or

} expedient by the Landlord for complying with or making
represeniations against or otherwise contesting the incidence of the
' provislons of any statute bys-law or notice concerning fown planning

public heatth highways streets drainage cr other matters relatingto or
glleged fo relate to the Building and/or the Estate or any part of them
for which any tenant Is not direclly liabls

4 1.1.5.10 the costio the Landlord of abatlng a nuisance in respect of the Eslate
andfor the Building or any pant in so far as the same is not the Yiability
} of any individual tenant
} 1.1.5.11 any interest and fees in respect of money reasonably borrowed to
finance tha provision of the Services or the Additional ltems -
’ .
1.1.5.12 such provision {if any) (whether by way of sinking fund reserve fund or
¥ otherwise) far anticipated expenditure in respect of any of the Sarvices
orthe Additional ftems as the Landtord shall in its reasonable discretion
} consider appropriate
) 1.1.6  "The Pari | Annual Expenditure" maans:
N 1.16.1 all reasonable and proper costs expenses and outgoings whalever reasonably
and properly incurred by the Landlord in or incidental lo providing all or any of the
Partt Services and shall for the avoidance of doubt include not only thoss costs
} expenses and aulgoings which the Landlord shali have actually incurred or made
during the year in question but also a reasanable sum on account of those itlems
¥ of expenditure whichi are of a periadically recurring nature (whether recurring by
; 5-1606801-1 28
¥
)

This official cepy is incomplete without the praceding notes page.



-

e

1.1.10

reqular or iregular periads) whenever dishutsed incurred of made and whe!her
priar to the commencement of the Term or otherwise including a sum or sums of
money by way of reasonable provision for anticipated expendilure in respacl
thereof as the Landlord may in its reasonable discretion aliocate 1o the year in
question as being fair and reasonable I all the circumstances and

1.1.6.2 el ressonable and propar sums reasonably and properly incurred in relatlon to
the Additional ttems bul excluding any Additional llems felahng exclusively to the
provision of the Part !l Sarvices

and any VAT payable on such ltems but excluding any expenditurs In respect of any part
of the Estale for which the Tenant or any other tenant shall be whally responsible-and
including any sums incurred In refation to a farger area but properdy apportionable to the
Eslate

“The Part Il Annuzl Expenditire” means

1.1.7.1- all reasonzble and proper cosls expensas and outgoings whalever reasanably
and properly incurred by the Landlord in orincidental to providing all or any of the
Part I Sarvices and shall for the avoidance of deubt include not only those costs
expenses and nufgcmgs which the Landlord shall have actually incurred or made
during the yeer in quesfion but also & reasonable sum on accaunt of those ltems
of expenditure which are of a periedically. recurring nalure (whetheér recurring by
regu’ar or irregular periods) whenever disbursed incurred or made and whether
priar to the commencement of the Term or otherwlse including a sum or sums of
money by way of reasanable provision for anlicipated expenditure In réspect
thereof as the Lendlord may in its reasonable discretion allocaté to the year in
question as being fair and reasonable inv all the circumstances and

1.1.7.2 2li rezsonable and proper sums reasonably and properly incurred in refation to
the Additional liems as relate exclusively to the provision of the Part I Services

and any VAT payable on such ilems but excluding any axpenditure in respect of any part
of the Building for which the Tenant or any other tenant shall be wholly responsible and

including any sums incurred in relation to alarger area hut properly agportionable to the
Buiiding

"Computing Dats" means 31st December In every yesr of the Term or such otherdale as
the Landlord may from time 10 time nominzte and
"Financial Year" means lhe perfod:

1.1.9.1 from the commencement of the Term to and including the first Computing Date
and subsequently

1.1.8.2  between two consecutive Camputing Dates (excluding the first Computing Dale
but incuding the second Computing Date in the pericd)

"Service Charge™ means the aggregale Qf:
(e) the Parl 1 Service Percentage of Ihe Part | Annual Expanditure; and

()] the Part I Service Percenlage of the Part if Annual Expenditure
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THE WRITTEN REPRESENTATIONS

THE APPLICANTS

21.

22.

23.

The applicants submitted that they had bought the long leases to these apartments , “off
plan”, as a financial investment and had sublet them to sub-tenants. They had expected to
pay small service charges for lighting the common parts but expected that each apartments
sub tenant would be billed directly from the gas or electricity provider for the heating and
lighting internal to that apartment. The original Landlord had not included anything in the
service charges for heating the interior of apartments,

inJuly 2009 the Respondents had bought the freehold to the complex and therefore became
the Landlords of the complex. They had taken the view that each apartment in the complex
should pay towards the common heating provided in the new build area. The Applicants
communicated with the new management agent pointing out that this was unfair and Mr -
McDonald had agreed by letter dated 23/12/09 that it was in fact unfair. (Document 22.)The
letter written as management agents for the Landlord included these words “As we discussed
on the telephone, it has now become apparent that the refurbished apartments do not enjoy
the benefits of the communal heating and it will therefore be necessary in the coming weeks
to readjust all the service charge demands for 2010 and split the service charges more fairly
between the new build and the refurbished apartments within the site.”

Irrespective of that letter and telephone conversations the management agent had continued
to claim that the service charges demanded were payable. There had not been any
readjustment for that year or any other year.

THE RESPONDENT

24.

The Respondent had bought a complex in which there was a common heating system and
sought to charge as a service charge the cost of that heating system. It should be charged to
all the apartments and the Landlord had decided that the charge would be calculated
depending upon the square footage of the floor space of each apartment.

25. The Landlord sought to rely upon the earlier Tribunal decision made on 15/10/10 in the case

26.

of Dr. And Mrs. Moon and P. A. S. Property Services Ltd reference
MAN/OOCG/LSC/2010/0071.

In that case the differently constituted Tribunal had decided that in relation to an apartment

providing common hot water to the new build apartments.

11




THE HEARING

27.

28.

29.

30.

31

32.

33.

34.

The hearing commenced at Sheffield Magistrates Court at 11:30 am on 13/8/12. The
Applicants were present. The Landlord did not appear but was represented by his
management agent, Mr McDonald.

The Applicants gave evidence to the effect when they purchased these apartments
they had expected all 4 apartments to be separately metered and they thought that
the sub- tenants were paying gas and electric bills to the utility provider. As such in
relation to gas there should be no service charge but there would be a small charge
in relation to electricity for the common parts.

During the purchase procedure they had been provided with a Legal Hand Book
(Document 5 of their bundle). This had been provided by the Solicitor for the Vendor
Landlord and it dealt with expected service charges, providing a schedule of the
estimated cost of services to be provided in relation to the apartments. It stated that
there would be a charge for communal electricity, but did not mention a service
charge in respect of gas. It did not mention any service charge for a communal
heating system in the new build area. The initial service charge demands from
purchase to May 2009 had made no mention of charges for gas. (Documents 10 to
15).

The first mention of a service charge for gas had been in the demand for payment of
8/6/2009, followed by a notification of sale of the freehold dated 13/8/2009.

Further, they took the view that the refurbished area and the new build area should
be treated separately in so far as service charges were concerned, because the
reasonable costs in relation to each of those 2 parts would be different. They did
agree that upon looking at the leases that they had signed that the leases were all in
exactly the same terms and that the leases provided that the complex should be
treated as one whole unit.

In short they stated that no service charges should be payable at all for gas but
agreed that there would be some cost for common electricity.

They then went through the years covered by the Application. -

In relation to most years they said that because of a lack of information they had
decided to calculate their own cost of service charges. Recently there were
differences in accounts for the same period as produced by the present
management agents, making it difficult to establish the correct figures. They had
paid what they had calculated was due and as disclosed on their statement of case
up to September 2009.

12




35.

36.

37.

38.

39.

40.

41.

42.

In July of 2009 the present management agent had been appointed by the new
Landlord. They were notified that the budget for gas had increased by £5000. After
that there were telephone discussions as to why there was a charge for gas at all.
They were told that it was for the common parts and the internal heating of the
apartments. This lead to the management agent writing the letter dated
23/12/2009(Document22), already partly transcribed above.

In relation to 2010 they contended that no service charges at all should be payable
because no demand had been served. They were shown a demand dated 21/9/2010
and agreed that they had received it.

They went on to start to give evidence relating to late payment charges, but Mr.
McDonald helpfully indicated that these were not in issue because he did not intend
to claim any such fees.

They commenced to give evidence about administration charges relating to water
damage to the bathrooms in apartments 33 and 36, but again Mr. McDonald
indicated that these were not in Issue because he did not wish to claim any such
fees.

Mr. McDonald gave evidence as management agent on behalf of the Landlord.

The purchase of the complex by this Landlord had been completed on 1/8/2009. He
had been appointed as the management agent on 1/9/2009. He therefore could not
give evidence about anything that had happened at the complex before 1/9/2008. In
so far as he could establish the facts the prior Landlord had never paid NPower for
the 'gasrar‘\d é!écﬁtricity that NPower had provided to the first Landlord. He considered
that to be an issue between the prior Landlord and the provider. In relation to
electricity and gas since he took over he had just negotiated a reduction of the
NPower bill by about £10000. That was done on 31/10/2011, but there had not yet
been any reconciliation of service charge demands. The County Court Claims
included the full amount, giving no allowance for the fact that £10000 should be

deducted from the overall service charge figure.

The letter (Document 22) was put to Mr. McDonald and he indicated that he agreed

_that the service charges were unfair, but that ke Was obliged to_follow the termsof—— -~ -
- thelease. That herelied upon paragraph 1.1.5.6 of the lease and the earlier Tribunal .

decision. Mr. McDonald was asked about what he had done following writing the

letter and he indicated that Switch 2 had been contacted in relation to the provision
of individual gas bills for tenants, but that he must act upon his instructions from the
Landlord and gave his opinion, “That’s why we are here.”

In relation to the common heating system he said that the meters that could be
operated by Switch 2 would permit Switch 2 to bill each individual tenant with bills
to cover the whole of the period that he was responsible for and to carry on raising

13




43.

44,

45.

bills into the future. He agreed that this would be a fairer way of dealing with this
cost. He indicated that the reason that this had not been done was that Switch 2
wanted the Landlord to be responsible for payment if the tenants failed to pay. The
Landlord refused to do thisso the contract could not be signed.

He agreed that by making all the tenants pay the internal heating costs of only half
the tenants that this meant that the tenants who were being subsidised had no
reason to be economical with their internal heating.

He agreed that the circumstances were such that there was always going to have to
be a second Tribunal decision in this matter.

The case was then adjourned for deliberations in the absence of the parties on
1/10/2012.

THE DELIBERATIONS

46.

47.

48.

49,

it was common ground that the lease in relation to each apartment to be considered
by the Tribunal was in exactly the same terms and it did not matter for the purposes
of the content of the lease whether or not the apartment was in the new build area
or the refurbished area. That being the case if the Tribunal decided that the service
charge being demanded for the gas was payable, then it would be payable by all the
tenants of all the apartments. This would be case even though approximately half of
the tenants gained no service at all for that part of the charge.

The Tribunal then considered the earlier Tribunal decision already referred to above.

The Tribunal decided that it would be wrong in this case to apply that decision. This
Tribunal noted that the earlier Tribunal had not inspected the property and that the
earlier Tribunal had not had the benefit of receiving oral evidence. This Tribunal
could not know the full extent of the written evidence the earlier Tribunal had
before it, but it was obvious that in paragraph 18 of that judgement the earlier
Tribunal had either misunderstood the evidence that was put before it or that it had

 been mislead.-In that paragraph the earlier Tribunal states that this Landlord had -~ -~
Jindicated to the Tribunal that the apartments in the-refurbished areawerenot =~ =~ "

éduipbﬁéa "Witﬁ}uﬁctioning gas meters. That was not correct then and it is not correct

now. As such this Tribunal decided that what in other circumstances might have
been a persuasive prior decision was of no assistance in this case. -

The Tribunal deliberated on the issue of whether or not the cost of electricity used in

the common areas was a recoverable service charge. The Tribunal considered this
issue first because both parties had indicated that this was not really at issue,
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50.

51,

52.

53.

54.

55.

56.

The Tribunal noted that clause 1.1.2.3 of the leases provided for “the provision of
lighting the estate”. Clause 1.1.3.4 provided for “electricity and lighting to the lift
and the lift lobbies.”

These provisions of the leases were clear and unambiguous. The Landlord was to
provide these services to the common parts and they were to be paid for through
service charges levied against each apartment on the estate. The Tribunal was
fortified in this matter by looking at all the available supporting evidence. At the
time when the apartments were being purchased “off plan” both the Landlord and
the Tenants were expecting this to happen and the Tenant had been informed
via{Document 5 ) the Legal Hand Book and associated estimate of service charges
that electricity for the common parts would be dealt with in this way. As such the
Tribunal decided that service charges in respect of electricity as demanded were
payable.

The Tribunal went on to consider whether these charges were payable as in the
manner in which they were being charged, i.e. to take the whole of the cost for the
complex and divide it between the tenants of all the apartments. The Tribunal noted
that the parking area referred to above was also a bin store and gave access to a fire
escape. The Tribunal further noted that the leases did not prohibit the charge from
being calculated in this way. The Tribunal decided that bearing in mind the clear
terms of the leases the Landlord could charge this part of the service charge in this

way.

The Respondent has calculated the electricity element of the service charge by
taking the square footage of each apartment and calculating a cost to each
apariment on that basis. The Tribunal considers the level of electricity charges as
demanded to be reasonable.

The Tribunal then considered the service charge for the use of gas. This was a more
contentious issue.

The starting point for the Tribunals deliberations was the terms of the leases. Was it
a clear term of the leases that the Landlord would provide a communal heating
system or district heating system to be fuelled by gas? Was it a clear term of the

~leases that this system would only heat the.interior.of the apartments-in the new

build area, but that the cost of the provision of that system should be divided
amongst all the apartments on the complex, even apartments that derived no
benefit from that system?

There is no clear term in the leases that provides for such a system. The words
communal heating or district heating are not mentioned. The only mention of gas is
in clause 1.1.5.6 upon which the Landlord seeks to rely. This is a very general

"sweeper clause”
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57.

58.

59.

60.

61.

62.

63.

The Tribunal reminded itself that in the case of Investors’ Compensation Scheme
Limited v West Bromwich Building Society [1998]1 WLR 896, at 912H to 913F, Lord
Hoffman had set the rules for interpretation. “The principles may be summarised as
follows: Interpretation is the ascertainment of the meaning which the document
would convey to a reasonable person having all the background knowledge which
would reasonably have been available to the parties in the situation in which they
were at the time of the contract.” ‘

Taking this approach it is clear to the Tribunal that these leases do not convey toa
reasonable person that they would be expected to pay through a service charge for
the cost of heating leaseholders’ apartments by way of paying towards a communal
heating or district heating scheme. This view is enhanced when taking into account
the additional information available to the leaseholder at the time of the contract,
namely, the Sales Handbook and service charges budget, neither of which made any
reference to such a scheme.

Further, it is evident from the physical features and subsequent actions that the
Landlord did not intend to recover these costs as service charges. He installed Switch
2 monitoring equipment to enable billing of actual consumption directly to the
occupants of each apartment; no provision was made to recover the costs within the
original budget. No costs were included in the service charge accounts for the early
years.

The Landlord now seeks to rely upon a very general sweeper clause. The Tribunal
reminded itself as to the approach to be taken to such clauses.

They will usually be narrowly construed. Lloyds Bank plc v Bowker Orford [1992] 2
EGLR 44. Especivaldl'y so where the Landlord seeks to recover costs nat specifically
referred to elsewhere. Jacob Isbicky and Co v Goulding and Bird [1989] 1 EGLR 236.

The communal heating system and Switch 2 monitoring meters were not added at a
later stage, they were planned as part of the development.

Further there is guidance provided in the RICS Service Charges 2™ Edition published
in 2008 by the RICS where at 1.7.2 the following is written,” A sweeper clause cannot
be used to make good a drafting defect in the lease nor can it be used to create an

—additional obligation on the part of the tefiant to pay for a service thatwasin .
contemplation at the date of the grant of the lease but was not included within the

service charge provisions.

The Tribunal decided that there is no clear and Unambiguous term of these leases
that authorises the Landlord to charge for the gas used in a service charge. The
sweeper clause referred to and the whole of the lease was considered by the
Tribunal and the Tribunal decided that there was no provisions that could make such
a service charge payable.
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64.

65.

66.

The Tribunal finds it difficult to calculate the amounts paid in relation to gas charges
since the figures provided by the Applicants are figures that they have calculated.
The accounts as provided by the Respbndent do not appear to be reliable since they
differ in their content and do not at any stage allow for the reconciliation necessary
because of the reduction in expected expense by virtue of Npower reducing its bill.

The Tribunal then went on to deliberate upon the issue raised as to whether the -
Landlord should be prohibited from considering his costs in responding to this
application to be a relevant cost in calculating service charges in the future. It was
clear that Mr McDonald, the management agant on behalf of the Landlord accepted
that it was always going to be necassary for this Tribunal to resolve these issues and
as such the Tribunal had no difficulty in deciding that it was fair and just to make
such an order.

Further, since it was the case that this application was viewed as necessary by both
parties to the proceedings the Tribunal considered it fair and just to make an order
under the Leasehold Valuation Tribunals (Fees) (England) Regulations 2003 Sl
2003/2098, regulation 9, that the Respondent reimburse the Applicant half of the
application fee paid.

THE TRIBUNALS DECISION

67.

68.

69.

The service charges in so far as they relate to electricity for the years 2007 to 2012
are payable by the Applicants as demanded by the Landlords and if not already paid
should be paid to the Respondent.

The Tribunal has been provided with figures of how much has been demanded by
the Respondent for the years 2009, 2010 and 2011, no figures have been provided
for 2012, but provided they are calculated in the same manner asthe 3 earlier years
they too will be payable.( Page references are to the Respondents bundle.)

Apartment number: 33 36 49 68
Year  pages

2009 33/34/35/36 £38.49 £54.89 £31.86 £66.25
2010 63/65/67/68 £150.37 £128.54 £124.49 £258.83

2011 12210128 £147.08 -~ £209.78 . £121.12° . £25318. - o

The services chargesmso?aras they relate to gas for the years 2007 to 2012 are not
payable by the Applicants and any payments already made should be credited to the
Applicants service charge account. This figure to be agreed between the parties with
liberty to apply to this Tribunal in the event that the figure cannot be agreed.

The Respondent withdrew the claim for payment of Administration charges, so such
charges are not payable. If already paid they should be credited to the Applicants
service charge account. ' T

17



70.

71.

72.

;o

The Respondent withdrew the charges for late payment of service charges, so they
are not payable. If already paid they should be credited to the Apphcants service
charge account.

Regulation 9 of the Leasehold Valuation Tribunal (Costs) (England) Regulations
2003, S!2003/2098. It is ordered that the Respondent reimburse the Applicants half
of the £70 application fees that the Applicants have paid to the Tribunal.

Section 20c of the Landlord and Tenant Act 1985. The Applicant having raised this
matter the Tribuna! decided that it was just and equitable to make an order that the
Respondents costs incurred in connection with these proceedings are not be
considered as relevant costs to be taken into account in determining the amount of
service charges payable.

““é”‘

Mr. C.P. Tonge. LLB. BA.

Chairperson.
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