


v« . from boasting that he is the "husbana. of your -petitioner™

Family Law

Jactitation of larriage

1. is a part of the comprehensive exaAlna 1on of fa dlly
law (Item XIX of our Second Lew Reform Programme) we are
bound to exaiaine the matrimonial reitedy of Jja actitation of-
garriage. This is a little used reamedy and in this

Yorking Paper we have set out shortly its historical back-" "

ground in the hope thot this will assist the persons and

bodies we are consulting.

2, 5 petition in a suit for jacﬁitation1 of marriagé'isL>
designed to prevent unwafranféble assertions that:a‘méfriageA
exists;z v/here the Pespohdéﬂf falsely and without thé
peﬁifioner's assent aéserts that he is narried to the

petitioner, the petitioner can obtain a declaration thut he

is not, coupled with an order forbidding the respondent‘from

repeating the assertion.5 Only the person claiming to be

1. The word "jactitation" is derived from the Latin jactitare,
meaning to boast: the ancient name of the cause was
chtltatlonls ﬂatfldOﬂll causa.

2. Loldstone v, Saith (1922) 38 T.L.R. LO3, LOS.

3.. The old fori of petition reC¢tcd that “the respondent

7 wilfully and without the consent of your petitioner boasted
and asserted that he was mazrried to your petitioner, that
he is no wise the husband of your petitioner, nor was he. .
at the time of such bOdSLln that he refuses to desist

and:Drayed that the court--ghould-.order > that “the respondent
do ¢ease and desist from Buch boustlnﬂ'ano that he be

. enjoined oefaetudl silence’ in the prem1$es (see ThHodas v.
Hourke 189)j 1: Goldstone v. Suith, s pra) the
decree mnade the decla ation that Lhe varties were not
married and en301neu the respondent to be perpetually
silent on the subject; Raycen 11th ed., suggests more
modern phraseology: bpo. 3054, 3138,



b hich ear

misrepresented can bring the suit,
against the person claimiﬁg'to be married to the petitioner.
The sult cannot be_usgd to forbid third partiss froi alleglnb

the existence of a marriage.

3. The.éﬁit for jactitation of warrizge was 5rought_in;the
“ccle siastical Court until the latrimonial Cauées Aqt 1857
tf“ﬁSLGF“GL the Jurlqdlctlon of that cdurt to the newly created
civil court for Dlvorce end ilatrimonial Causes.B Under the
Supreme uourc of Judicature (Consolidation) ‘lct 19256 the s uit
(with other matrimonial suits) is assigned to the Probate,
Divorce and Adairalty Division so that the suit wmust now be

=

instituted in a divorce county court' and is transferred to

the High Court if it becomes defended.” The defuaceq to the

suit are three in nuaber: first, @ denisl that the querclon

9

was made;” second, an adaission that it wos made but that it

. 10
is true; thlrog that the mlsreoresentablon wa.s acqulesced11

L, Ze Campbell v, Gorley, ex oarte campbell (1862) 31_L.J,
(Pl & 4.) 60, R .

5. s.60

6. s.56(3). _

7. Or in the divorce registry where it will be treated a

pending in a divorce county court: Hatrimonial bauses
Let 1967, ss. 1(3), 4, 10(1); ilatrimonial Causes Lule L,

8, _ﬂatrlmonlal Gouses Rule 5(4L).
9. Hawke v, Jorri (1820) 2 Hég. Con. 280.

10. Lindo v. BPllqaflO (1795) 1 flag. Con, 216 (1796) 1 Hag.Con.
£DD, 7, Hawke v, Corri, supra; Thompson V, Rourke [189)]
P .70, G..3 Goldstone v. mith (1922§ 28 T,L.R. LO3 g
Sehuck v Bchuck (1950) 66 (pt. 1 T L.R. :179, Iora v. Igra

l1951l AOQ

11, ihomoson v, Ro hrke [189)] P.11, 14 ("In other words, has [the
petltloner] ‘allowed herself to_be represented as his wife®").




10 1 the court upholds'the respondent's

in by the petitioner.
claim that he is validly wmarried to the petitioner, the court

can make a declﬂratlon that the parties are valldly marfled

whlch declaratlon operates in rem.42
ﬁ.' Consequently, a suit for jactitation of marriage could

be used by parties desiring to obtain a declaration that their
marriage was valid, " Ecclesiastical Courts made such
declaratlons only in suits for restitution of conjugal flghts13

"or for a dlvorce 2 mensa et thoro (i.e. a Judlc1a1 separation),

4or 1f the 1ssue as.to whether a marriage was valld was referred
to it by the temporal courts, ‘the uccle31qst1ca1 bourt being
the only court which had Jurlsdlcilon to pronounce on that
i.lssue,15 or 1n sults for Jactltatlon of msfflage where the
fespoﬁdent s defence that there was a valld.marrlage betweenn

16 0nly the last method

himvand the petitioner was upheld.
resulted in a bare declafutlon and there was no other ﬂeans

whereby partles could obtaln such a declaratlon.17

14

12, Poynter, Bcclesiastical Oourt, p.271; Goldstone v, Sﬁith
(1922) 38 T.L.R. LO3.

13, Roach v. QQEX%& (1748) 1 Ves. Sen., 157; Burn,
. Ecclesiastical Law (1842) Vol, II, D. 500.

: ‘1ﬁ, Guest v. Shipley (1820) 2 Hag. Con., 321; Znon. (1857)
Tea, & Sw. 295 : .

15, Head v; Head (17L7) 3 2tk. 5&7, Duchess of Kingston's
Case (1776) 20 State Tr 355, 538, 539;- Har-Shefi v,
. Har-gshefi [1953] P.161, 168, 169, C.i.; Burn, '
- Ecclesiastical Law, ond ed. (|767), p.423.

-16. See para. 3 above,

17. The sbdtement in Schuck v. Schuck (1950) 66 (pt.1) T.L.R.
1179. that it was the “establlshed practice of the
ecclesiastical courts" to grant declarations is not
supported by authorltles, Har-Shefi v. Her=3hefi [1953]
P,161, 165, 168, 169, C. .: De Gascuet James v.
llecklenburg-S chwerin [191uj P53, 69, 71. The
Icclesiastical Gourt, of course, made the converse
declaration, namely that there was no valid marriage,
whenever it granted a decree of nullity.

3



5. " Prior to Lord Hardwicke's et 1754,'wnicn_first-made &
formal ceremony of marrlﬁge compulsory, marwlage was

constituted either de praesentl by an exchﬂnge of VOWS Wlth

the intention that a marflage should come 1nto effect then D
and there,18 or de futuro by an exchange of promlses to be,,
narrled at a future date followed by cohabltaulon. Such
1nforma11ty, ‘not unnaturqlly, frequently gdve rise to doubt
or dlspute as to whetner a marriage had taken blace and untll
the &ci‘bf 1754 a suit for jactitatiqn Wes the.usual_mode by
which quesfiohs as to the validity of a marriage were
determined.19 ith the requirement of =& formal.ceremonyfin.
order to censtitdte a mdffiageg proof of such ceremony was alll -
that was heeded‘to'estabiish a marriage and the necessity for.
frequent resort to fhe court for this purpose dlsappeared.

6. In addition to its use in cases of doubt as to the

VQ1161ty of a mafrlage, a gaetltatlon suit .was at one tlme

20 21

exteu51vely used to obtaln collu31vely, and even frauduleatly,

a declaration thmt a-first narrlage was 1nv111d, so th t a o

second marrlage would be recognised as belng valld -and. not

2

bigamous. ﬁ_@ecree.? of .jactitation of marriage Was'conclﬁeive

18, This is to-day called a marriage at common law -and is still
possible outside Tngland and ‘ales in certain rare
circumstances.

19. Rogers,[EcclesidstiCal Law (1840), p.L81; Povnter, op. 01t.,
p.266 says this was the only mode avallable. .

20. Rogers, Q ' c1t., De u82
,_Clt., o 265

22. The decree recited that “tne Durty had fﬂlled in hls proof
and that ‘the libellant is free from all matrimonial
contract ‘as far as yet appears” Duchess of Kingston's
Case (1776) 20 State Tr, 355.

21. Poynter, ;m

in



evidence that the petitioner and the respondent were not

. 23
married“” and appears to have been sought where a decree of

2l

nullity could not be obtained. But this procedure suffered

a set-back in 1776 in the Duchess of Kingston's Case.25 In

that case the Duchess, in a prosecution for bigamously
marrying the Duke of Kingston, relied by way of defence on a
decree of jactitation in respect of her first marriage to
another man, but it was held that the decree could be binding
only on the parties to the suit and, therefore, was not

26

binding on the Crown, The suit thereafter fell into

”disrepute”,27 so much so that in 182028
it as "a proceeding not now very fanilisr to this court” and
added "but it has nevertheless, I presume, a legal existence"
in 189229 the court found it necessary to adjourn a case
because "suits for jactitation of marriage are so rare in

modern times that we desired to inquire into the practice®;

in 190030 the court remarked that the suit has "fallen into

Lord Stowell described

2%, Hatfield v, Hatfield (1725) Str. 960 Burn, Lcclesiastical

Law, 2nd ed. “(1767), po. L27-8.
2Ly, Rogers, op. cit., p.482,
25, (4776) 20 State Tr. 355.

26, See at 5)&, 54l, BLB; it seems from the conclusions
expressed in that case that the decree may not even be

conclusive as between the parties, but that the respondent

can reopen the case and show on new evidence that he was
married to the petitioner.

27. Burn, uCCleSquthdl Law, 9th ed. (1842), Vol.,iI, p.500;
Shelford, darrciage and Divorce (18&1), PP. 583-L.

28, Hawke v. Lorri (1820) 2 Hag. Con. 280, 281, 28l.

29. Thompson v. Rourke [1892] P.2ll, 2459 C,2.; further
proceedings 11893] P, 115 70, 72, CU.4i. ("4 suit for
Jactitation is a rare proceedlng

30, Cowley v. Cowley [1900] P.305, 31), Coie

5



disuse", Thereafter there were cases repor"be_d.in.1906,31
1922,32 1950,3> 195174 ang 1968.75 The case in 1968°° was

the last case on record.

T7.:: In 18&636 Lord Brougham expressed his regret that'there
was not in ¥ngland, as there was in Scotland, a declaratory
action snd in 1849 he introduced a Bill to make it possible for
a party to dbtai" a judicial declaration of a particular status:
such 'as his marriage or his legitimacy. Though that Billlﬁas
re jected, nine years later the Legitimacy Declaration A¢£'185837
wasvpasséd éﬁablipg a2 person in certain circumstances to épély
fop;declaratidns bf legitimacy; validity of narriage or Briﬁish
. 38

nationality., Hore eover, the Divorce Court ncw has power under

R.8.C. Ordev415, rule 16 to make declarqtovy orders as to the
39

subsistence or absence of a marriage, Accordingly, although

31, Ascroft v. Trevor (1906) Times, Harch 13 to 23,
32. Goldstone v, Smith (1922) 58 T.L.R. 403,

33, Schuck v, Schuck (1950) 66 (pt. 1) T.L.R. 1179.
34. ZIgra v. Igra [1951] P.uOL.,

35. dalhotra v, Pinfield—ﬁelles,-“(1968) NovemberJ129 No ,2911
of 1968 for earlier proceedings see (1963) Times, Harch 25,

36, ﬁarl of Hansfield v, Stewart (18L6) 5 Bell 139, 160 1.L.
37. Now' reenacted in the Hatrimonial Causes ‘.ct 1965, s,39,wﬁﬂﬂw

38. This power was first given to the Divorce Court by the.
Hatrimonial Causes Rules 192l , Rule 97, which applied
R.8.C. Order 25, r 5 (now Order 15, r 16) to proceedings.
in ghe Divorce- Jourt . see har Shefi v, qu—uhefl [1953]
P61, G.LA, e

39. Declarations that 2 marriage was valld ah_ 1n1t~o may only
be made under. the.hatrlmonlal Causes Act 19 05, s . 593
Aldrich v. Att.~Gen. [1968] P.281, but that a wmarriage is
valid, the question of its 1n1u1a] validity not being in
issue, may be made under R,S,JD Order 15, r.16: 4ldrich
v. £tt.~Gen,, supra at 293; Collett AL ;Q7T§tt [1968]
P.482, LOL; Garthwaite v. Garthwaite 1964 ] P 356 C.h.

6



a Jjactitation suit may have been of use in obtaining a
declaration of validity or invalifity of marriage, it is no
longer needed for that purpose to-day, more appropriate means
being available for that pUrpdSe;

8. Flnally,.a 5actlfation suit was ”for the purpdse'ofi
obtaining a remedy for the inconvenience¢€e %hich an:lndiéiduél'
may ﬁe'expoeed by the falseé assumption of the character of
husbandvor Wife on the'ﬁart'of another, between whoim and the

" hO

complalnant no such relation exists and whereby "a common
reputatlon of the matrimony aay ensue” . ol It may be that .
fdlse assertlons that people are married to each other are
among those embarrass1ng faLsehoods which it should always be
pos51ble to estraln by injunction. 3But a suit for jactitation
is not the rlght vehicle, 7“hat the victim needs is a remedy -
against ahy of those who are spreading the false rumour (for
example, the newspaper which is repeating it in its gossip
column); not merely agalnst tue other pariy to the alleged
marriage who is more likely to be another.lnnecent victlm ofllf
the rumour, At present he may have such a'remedy if the.
assertion is defamatory of him; but unless he is already
married to someons else it is unlwkely to be defamatory,though
it w1ll generally be acutely embarra881ng. It could be argued

that victims of embarrassing rumour and gos31p should have a

better remedy, but it . is clear that “the matrimonial'sgit of . -

Lo, Poynter, ov, cwtn, p.26L; Shelford, op.cit., D. 583, Burn,
Ecclesisstical Taw, 9th ed. (1842) p.H00. '

L. Blackstene, 3 Comm, 93; . Shelford, r ..cit., p.582. °
_ -




jactitation is not the right remedy: it has no potential
for growth as the appropriate remedy; it is limited to
false assertions of marriage (other assertions are equally
embarrassing and more common, for example, an allegation
that the parties are engaged), and it can be used only by
one party to the saslleged marriage against the other, If
reform is needed it must come through changes in the general
law of tort or crime; not through reforms of matrimonial

law,

9. Our conclusion is that the remedy of Jactitation of
marriage is to--day inappropriate and should be abolished.

This is a provisional conclusion only snd will be reconsidered
in the light of any comments and views received in reply to

this Working Paper,



