


J a c t i t a t i o n  of -.lami?* 

I. -.s a paiat of the con$;-ehensive exaxination of fc7;iily 

-a------ 

1-..- c A ~ ~  (Itein X I X  of oma Second Law i2eforz Propallkyle) we a re  

bound t o  exs;!iine the ;aatiainionial rel,iedy 02 j a c t i t a t i o n  of 

,;lamiage. T h i s  i s  a l i t t l e  used reliedy cvld i n  t h i s  

'Joi-king. Pzper we have set ou t  sho r t ly  i t s  h i s t o r i c a l  back- 

gx-ound i i i  the  ho2e thr-t %his w i l l  a s s i s t  the  2ersons and. 

bodies '*.de a re  consulting. 

:- p e t i t i o n  i n  a s u i t  for j a c t i t a t i o n  I of  Liarriage i s  2. 

designed. t o  $re-sent un:-rarrmtable asser t ions  that  ;I ;mrriage 

e x i s t s  . 
p e t i t i o n e r ' s  assent  asserts t h a t  he i s  ixtmied t o  the 

pe t i t i one r ,  %he $e t i t i one r  can ob-lain cL declaral ion t h z t  he 

' &ere t h e  respond exit f'als e ly and v r i  -i;hout the 2 

is  not ,  coupled with ai? order  forbidding t h e  respondent fPOi i l  

regeat ing tile aosertion.3 

j . 
Only tile $?erson claifiiing t o  be 

_______.- L -I-- ___-I-- - 
The Woiad '* j&cLitaCion" i s  deriaed fiaoa the Latin j n c t i t a r s ,  
seoning t o  boast ;  the ancient  nafiie of  the cause was 
j ac Li &at i or". i s ma ti- i + & i o n L m  . 
  gold stone v. .;miel? (-1922) 38 '~:oi40i?o 403, LcO5. 
The o l d  forw of  yet i t iot i  rec i ted  that "the respondent 
a i l f ' u l lg  and without the consent of yon- pe t i t i one r  boasted 
and Gsserted t h a t  he ims zaari-ied t o  your :Jetitioner, t ha t  
he is  no v i se  the hus'uxnd OF your i.e'cftioner, por was lie 
at the "cfiie of such bocisi;ing, t ha t  he re fuses  'CO desgst  

t he i s  t h e  husband o pet i t ioner ' '  
lie . court. should  .order zt "the resiiondent 

2. 

3 .  
' 

, 

e s i s t  frojli 'such b o s s t h g  2nd t h a t  he be 
. enjoined Lieerjetutll s i lence i n  the  preniges ' (see  tYiiouas v. 

r!ow$e [I 893) P .I I ; the  
decree Im&e the ec la ra t ion  t h s t  tlie Ljczrties rjere n o t  
m r r i e d  and. en j  ned tile responGeilt t o  be PerQetual ly  
s i l e n t  011 the subject;  k y d e n ,  I I t l i  ed.. suggests a o r e  
;;.iod-ei*n phrnseology: p2. 3054, 31 38 . 

v . B L a i t h ,  supra)  ; 



misregr-esented. can br ing the suit, '  which o a  be brought only 

against the  ,Jersoa cl; ilniiig to 'be imrried -Lo the  i3etitionei*. 

%'lie sui-t caixtiot lm used t o  Forbid t l i i i ~ d  pz:r t iss  f r o ~  a l leg ing  

the existerice of a m r r i a g e .  

- -  c i v i l  c o w t  ' f o r  Divorce m d .  imtyiiiionial Causes .' 
SuprAei2e Court of Judicature  (Consolidztion) ..!.et I925 6 -  the s.ui-i; 

(wit11 other  ixI.tiaiaionicl s u i t s )  i s  assigned. t o  the Probate 

Und.er t he  

Divorce and. >-dxiii-alty Division so tlist the s u i t  i;lust now be 

i n s t i t u t e d  i n  a divorce coun.i;::i court7 and. i s  t&nsf&red. t o  

the High Sourt  i f  i t  becoaes d.efended.. 

s u i t  m e  three in  ilulbep: first,  3. d.enis-!l t ha t  the  asser'cion 

vias inside ;' secoiid., 211 ad,:i.ltission t lmt-~ it w;.s inade but that  it 

. .  
I .  

The d.efeiices t o  the 
. .  

- .  

40 

5. 
6. 
7 .  

8 .  

'10. 
9 0  

11 . 

1 v. ~ e ~ ~ : ~ a p & e l l  - (1862) 31 i.J, 
60 . 

s.6. 
s.56(33. 
O r  i n  the divorce registlay where it w i l l  be t r e a t e d  as 
pending i n  a divoixe county cow:t: LlatiaiiaoniEtl Causes 
:-xt 1967, ss. 1(3) ,  &, 10(1); ! intr iaonial  Czuses I;ule 4. 
, iatrimonial (,suses i?ule 5( 4) . 
IIwikg V.  T_,orri (1820) 2 I-kg. Gon. 280. 
Lindo v, (1795) I Lag. Gen. 216; (1796) I Hag.Con. 
7 <-pp. 7;  @idre v. copri  s u ~ r a ;  -v . Rourke [ 18931 
P.70, i;. .; Goldstone v .  A i t h  5 '*LeR.  403; 
Gchuck v. --) 4179; I g r ~ t  v. bq?a 
1m P.404. 

v. so- [.I8931 P.11 , 14 ("in o t h e r  WOF~.S,  has [ the  
pe t i t i one r ]  allgveci heiaself t o  be represented L;S his wife?") . 
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, 

in by the pe t i t ioner .  - I o  If the court upholds the respondent's 

c la in  that  he i s  val idly Iilarried t o  the pet i t ioner ,  the court 

cCm make a d.ec1mation t h a t  the pGrties a re  validly iizarried, 
1 2  which declaration operates i n  rein. 

4. 
be used by pur t ies  d.esiring t o  obtain a declaration tha t  t h e i r  

Consequently, a s u i t  f o r  j ac t i t a t ion  of inarriage could 

marriage was valid.. i5cclesiastical Cowrts mad.e such 
declarations only i n  s u i t s  f o r  r e s t i t u t i o n  o f  conjugal r ights  43 

o r  f o r  a divorce 

OP i f  the  issue a s  t o  whether a lnarriage IVES valid was referred. 

t o  it by the teiaporal courts, the Ecclesiast ical  L o u - t  being 

tile only court which had jupisdiction t o  pronounce on t h a t  

issue, '5 o r  i n  s u i t s  for j ac t i t a t ion  of mi?i"iage wllei-e tlze 

( i . e .  a jud.icio1 separation), 14 

resj?ondent's d.efence t h a t  there was a val id  marriage between 

h i m  and the pet i t ioner  WEIS upheld.. Only tile l 5 i s t  method . 

resulted, i n  a bnre declarntion and. there v m s  no other  aeans 
whereby pa r t i e s  could obtain such a declaration. 17 

Poynter, g l e s i a s t i c a l  C O U I " ~ ,  p.271; Goldstone V. Smith 
(1922) 38 T o L y  
Roach v .  Garvan (1748) I 'Yes. Sen. 157; Zurn, 

Guest v. Shipley (1820) 2 Eag. Con. 321; laon. (1857) 
Dea. C:: Sw, 295. 

(1842) VOL. 11, p.500. 

- Head V .  IIead. (1747) 3 -':tk. 547; - Case ( 1 7 m 2 0  State  Tr. 3559 538, 539; 
Har-Shefi [ I9531 P.161, 168, 169, C.i- . ;  Bum, 
-tical, 2nd. ed.. (-i767), p.423, 

Duchess of Kinmton's 
Har-8heri V. 

See psra.  3 above. 
The statement i n  Schuck v .  (1950) 66 (pt.1) T.L.R. 
I179 tkr'at it Vias tl.le--"established. pract ice  of the 
ecc les ias t ica l  cour?ts" t o  grL?nt d.eclarations i s  not - 
supported by authori t ies :  - v. I I t r -Shefi  [ I9531 
P.161, 165, 168, 169, C. ...* Be" Gasauet James v. 
1 [I9141 P.53, -e 
Gcclesiastical  .;ou-t ,, of course, rntzde the conveme 
declmation, namely that there &is 
whenever it granted a decree of nu l l i t y .  

va l id  marriage, 
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evidence tha t  the pe t i t i one r  and. the respondent were not 

married23 and agpears t o  have been sought where a decree of 

n u l l i t y  could not be obtained. 24 

a set-back i n  1776 i n  the 1. *5 

t h a t  case t h e  Duchess, i n  a prosecution f o r  bigamously 

inarrying the  Duke of Kingston, r e l i e d  by way of defence on 8 

decree of j a c t i t a t i o n  i n  respect  of her f i r s t  narr iage t o  

another atln, 6 u t  it was held tha t  the  decree could be bind-ing 

only on the p a % i e s  t o  the s u i t  a n d ,  therefore ,  was not  

binding on the Crown. 26 

But t h i s  procedure suffered 

I n  

The s u i t  t he rea f t e r  f e l l  i n t o  

so  much s o  that  i n  182028 Lord  S towel l  described t l  

PI it as 

added "but i t  has nevertheless ,  i praeslxslie9 a legal  existence"; 

i n  189229 the court  found it necessary t o  adjourn a case 

because " s u i t s  for j a c t i t a t i o n  of inarriEge m e  so  r a re  i n  

niodern t i n e s  t h a t  we desired t o  inquire  i n t o  the  pract ice ' : ;  

i n  1g0030 the court  remarked. that  the  s u i t  has  " 'fallen i n t o  

a proceeding not  now very fariiiliar t o  t h i s  court" and. 

-_ 
23 . 
24 . 
25 . 
26 . 

27 . 
28 
29 

30 0 

v. Hatf ie ld  (1725) Y t r ,  960; Burn, m9 2nd e d . - - w 6 r  pp. 427-8. 
Zogers, op. c i t . ,  p.402. 
(1776) 20 S ta t e  Tr. 355. 
See a t  534, 544, 545; it seens fiaorn the  conclusions 
expressed i n  t h a t  case t h z t  the decree may not  even be' 
conclusive as bet-seen the  p a r t i e s ,  but t ha t  the respondent 
c m  reopen the  case and show on new evidence t h r i t  he was 
mawied. t o  t he  pe t i t i one r  . 
Bmn, - s t i c a l a ,  9 th  e d .  ( l842) ,  Vo l . i I ,  p.500; 
3helford., 7 (1 841 9 , pp 583-4 . 
gawke v.  C o r r i  (1820) 2 Hag. Con. 280, 281 , 284. 

j a c t i t a t i o n  i s  a r a r e  proceeding"). 
_Cowleg v . Gowley [ IgOO] P .305, 31 3 9  C 
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disuse" Thei-eaf'ter there  were cases reported. i n  1906, 31 

the l u s t  case on record.  

7. 
was not  i n  2nglandy as there  was i n  Scotland, E d,eclaratory 

act ion and in  181~9 he introduced a B i l l  t o  iilake it  possible  for> 

I n  18L~6~' Lord. Brougham expressed h i s  r e g w t  t h a t  t h e m  

a par ty  t o  obtain c? j ud ic i a l  declarat ion of a par t i cu la r  s t a t u s ,  

such as h i s  mariQiage o r  his legitimacy. Though t h a t  B i l l  was 

rejected,  nine years l a t e r  the Legitimacy Declaration 1:ct 1858 37 

vias passed, enabling c': person i n  ce r t a in  circu%stcmces t o  apply 

f o r  declarat ions of legitimacy, v a l i d i t y  of marriage or Br i t i sh  

na t iona l i t y ,  jloreover, the Divorce Court ncw has power38 m d e r  

2.S.C.  Order 15, r u l e  I 6  t o  mike d .ec la ra toq  o r d e r s  as t o  thc: 

31 c 

32. 
33 . 
34 
35 

36 . 
37 0 

38. 

39 . 

subsistence ola absence of a marriage 39 Xccordfngly, although 
1 - . P P .  

v. Trevor (1906) ximes, IIarch 13 t o  23. 

---* Schuck v, Schuck - _ .  (1950) 66 ( p t .  I )  ToL.R0  1179. 
~ g r a  v. i m a  [I 951 ] ?.404. 
___r lialhotra v, ~ . n f i e l d - ' J e l l e s  (I 968) Moverober 12, N o  029!~:t 
of 1 9 T f o r  e a r l i e r  proceedings see (1963) Times 
Sarl of lIsnsfield v, St- (1846) 5 Bell  139, 160, H*L. 
How reenacted i n  the iktr imonial  Czuses '.et I 965, s .39 ._ 

This power was f i r s t  given t o  the Divoi-ce Court  by the  
Matrimonial Causes Rules 1924, Rule 97,  which applied. 
R.S.C;, O r d e r  25, r.5 (now Order 15y  r016)  to proceedings 
i n  the Divorce Court: see e v, [I9531 
P.461 , C.Y-!",. 

-- 
v. Smi-th ( I  922)  38 T'.L,R, 4-03 

Liwch 25.. L. 9 

- - - 

Declarations tha t  a. aar r iage  E valid. ab i n i t i o  may only 
be made u z d e r  the ..jciatrimonial Causes A c ~ ~ ~ ~ . 3 9 :  
-I__. A l d r i c l ?  v. ' i & L t  .-?en. [ 19681 P -281 , but that a m r r i a g e  & 
valid., the  question of i t s  in i t i a l .  valrid.ity not being i n  
issue nay be made  und.er -2 S .C Order ? 5 9  r .I 6: Xd4ric.h 
v, W Z G e n .  supra a t  293; -2 v. Co?+lCg?  [ F m -  
P.482, 494; GarthwaLte- v. G a r t h ~ -  [ITCm P.756, C.A., 

- 
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a j a c t i t a t i o n  s u i t  nay have been of use i n  obtaining a 

declarat ion of va l id i ty  or inGal5.r:ity of marrisge9 it is no 

longer needed f o r  that purpose to-day, more q)proprio-Le means 

being ava i lab le  fo r  tha t  purpose 

8. Final ly ,  a j a c t i t a t i o n  s u i t  was " f o r  the purpose of 

obtaining R reilledy f o r  the  inconvenience t o  which an individual  

inay be exposed. by t h e  f a l s e  assurnption of the  character  of 

husband o r  wife on the  p a r t  of another,  between whoin and t h e  

complainant no such r e l a t i o n  ex is t s"  940 and whereby "a coimon 

reputat ion of the matraiuony ,lay ensue". 41 
f a l s e  asser t ions  tha t  people are married t o  each other  are 

among those embarrassing falsehoods which i t  should always be 

possible  t o  r e s t r a i n  by injunct ion.  But a s u i t  f o r  j a c t i t a t i o n  

is not  the r igh t  vehic le ,  h a t  the victim needs i s  k remedy 

against  any of those who a re  spreading the f a l s e  r m o u ~ '  ( f o r  

It may be that 

example, the newspaper which is  repeat ing it i n  i t s  gossip 

column); not; merely against  the other  par ty  t o  the al leged 

marriage who is more 1-ikely to be another innocent victiin of 

the rumour, i;t present he may have such 8 reliiedy i f  the 

asser t ion  is defamatory of  h i m ;  but  unless he i s  already 

married t o  someonf: e l s e  it i s  unlj-kely t o  be d.efamatory,though 

it  w i l l  generally be acutely embarrassing. It could be mgued 

tha t  vict ims of embarrassing ruiioiir and gossip should have a 

b e t t e r  reined-y, bu t  it is c l ea r  tha t  the imtrimonial s u i t  of . 

40. Poynter, O D ,  cj.An, p.264; Shelrord, OJI&., 2.583; Burn, 
-, 9th ed. (181k2) ~ ~ 5 0 0 .  

41 Bla.ckstone', 3 Conm. 
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j a c t i t a t i o n  i s  n o t  the r i g h t  remedy: 

f o r  growth a s  the agpropriate remedy; 

f a l s e  asser t ions of marriage (other  assertions a r e  equally 

embarrassing and inore coimion, f o r  example an a l lega t ion  

t h a t  the  p a r t i e s  a re  engaged), and it can be used. only by 

one pas?ty t o  the  al leged mamiage against  the other .  

reforin is  needed it  must come through changes i n  the general 

law of t o r t  or  crime; 

law. 

it has no i iotent ia l  

it ts l imited t o  

If 

not  through reforms of matrimonial 

9. O u r  conclusion i s  tha t  t h e  remedy of j a c t i t a t i o n  of 

Iilarriage is to--day inappropriate  and should. be abolished, 

T h i s  i s  a provis ional  conclusion only and m i l l  be reconsid.erc3 

in the  l i g h t  of any comments and views received i n  rep ly  t o  

t h i s  -:;orking Paper e 
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