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TKE LAW co rmmm 
‘1YORKING PAP3R NO. 41 

P39SONAL INJURY LITIGATICN: ASSESShiEIiT OF DAI’.’.G%_S_ 

PART I - IWT3ODUCTIOIJ 

Terms of re ference  

I. Under Item V I  i n  the  Commission’s F i r s t  Prograinme we 

recommended the  examination o f  two aspec ts  o f  Personal  In  jury 

Li t iga t ion :  a s  Item VI(a),  J u r i s d i c t i o n  and Procedure t o  be 

examined by an ad hoc committee and, as Item VI(b),  t he  Assessment 

of Damages t o  be examined by the  Commission. I t e m  V I ( s )  h r s  been 

considered by t h e  Winn Committee.’ 

t o p i c s  comprised i n  Item VI(b). 

I n  t h i s  payer w e  examine t h e  
2 

2. I n  t h i s  paper w? a l so  deal wi th  ce r t a in  t o p i c s  which are 

r e l e t e d  to  Item VI(b) a s  formulated i n  our F i r s t  Prcgramrne, 

notably one t o p i c  which o r i g i n a l l y  a rose  fo r  examination under 

Item XV(a). Under Item m ( a )  we have examined, i n t e r  a l i a ,  i n  

t h e  context o f  t h e  family group, t h e  actions for l o s s  o f  se rv ices  

and l o s s  o f  consortium and the  ex ten t  t o  which spouses o r  paren ts  

should be e n t i t l e d  t o  recover wages o r  payments made t o  o r  on 

behalf  o f  a spouse o r  c h i l d  who i s  t h e  victim of  a t o r t .  In  

I. Report of t he  Committee on Personal  I n j u r i e s  L i t iga t ion  
Cmd. 3691/1968, July 1968. 

I n  the  F i r s t  Programme Item VI(b) was formulated a s  follows:- 2. 

“This i s  a problem which has  a t t r ac t ed  much attention. 
Questions for examination include: the usefulness O f  
t h e  jury a s  an instrument of assessment; l imi t a t ions  
upon t h e  rev is ing  func t ion  of the Court of Appeal; t h e  
impact of tax; 
govern the  award of damages for pain and suffering and 
for l o s s  o f  the ameni t ies  of l i f e ;  t h e  adequacy and 
consistency of cur ren t  awards o f  damages.” 

t he  proper pr inc ip les  which should 

I 



June 1968 we i ssued  Published Working Paper No. I 9  i n  paragraphs 

46-87 of which these  pa r t i cu la r  t op ic s  were discussed.  It 

subsequently became apparent t h a t  these top ics  impinged c lose ly  

on the  subject-matter of Item VI(b) and we have decided t h a t  o u r  

conclusions upon them should be reviewed and presented again w i t h i n  

the  context o f  the present paper. Accordingly what is said in 

P a r t  I11 - Sect ion  (G) below under the  general heading 'tLosses 

incurred by others'! 

Law Commission's revised provis iona l  conclusions on the quest ions 

previously canvassed i n  paragraphs 46-87 o f  Publ ished Working 

Paper No. 1 9 .  We a re  not, however, in  t h i s  paper  concerned w i t h  

t h e  top ic  ( d e a l t  w i t h  a t  paragraphs 9-45 of Publ ished Working 

Paper No. 19) of employers' c la ims  for l o s s  sus t a ined  a s  a re€IUlt 

of personal i n j u r i e s  suffered by persons i n  their  employment 

caused by the  negligence or breach of duty of t h i r d  partie8. 

3. Between the  work of the Winn Commjttee and ourselves  t h e r e  

has inevi tab ly  been some overlapping and t h a t  Committee's-Report 

r e f e r s  t o  c e r t a i n  top ics  which a r e  being examined by us: thee0 

a re  the  award of damages by per iod ic  payments, $he award of 

damages t o  a widow, jury t r i a l  and the making of  a provisional 

award.3 

i n  some respec ts ,  a ra ther  d i f f e r e n t  view of t h e m  from tha t  of  

the  Committee. We should, however, make it c l e a r  t ha t  ques t ions  

o f  pure procedure and prac t ice  are outside the  ambit o f  t h i s  

paper. We cannot, we think, re-open the whole range o f  

questions examined by the Winn Committee. 

i s  to  be r ead  aa represent ing  the 

We d e a l  w i t h  these t o p i c s  l a t e r  i n  t h i s  paper, taking, 

4. We a lso  wish t o  make it p l a i n  t h a t  we a r e  precluded from any 

3. Cmnd. 3691/1968: paragraphs 374-377. 378-379, 478 and 
496-505 - 
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discussion a s  t o  whether the p r i n c i p l e s  of l i a b i l i t y  based on 

f a u l t  should be replaced o r  supplemented by s t r i c t  l i a b i l i t y  or 

some scheme o f  damages based on compulsory insurance.  This 

paper is  presented upon the assumption t h a t  compensation for  

personal i n j u r i e s  or death w i l l  be d e a l t  with i n  the context of 

l i a b i l i t y  based on " fau l t "  (i.e. common l a w  negligence o r  breach 

of s t a tu to ry  duty) and tha t ,  i n  de fau l t  of compromise, l i a b i l i t y  

and i ts  apportionment between t h e  p a r t i e s  to  an ac t ion  w i l l  be  

determined by jud ic i a l  process i n  l i t i p a t i o n  conducted on the 

adversary system. 

The soc ia l  s ign i f icance  of personal  In ju r i e s  

5 .  There can be no doubt t h a t  personal  i n j u r i e s  and the l e g a l  

claims t o  which they give rise are of great s ign i f icance  t o  

society.  I n  Appendix 2 we s e t  ou t  an up-to-date version of  t h e  

s t a t i s t i c s  of personal  i n j u r i e s  quoted b y  the W i n n  Committee. 4 

The presenta t ion  and arrangement of this naper 

6 .  The f i g u r e s  i n  Appendix 2 v i v i d l y  I l l u s t r a t e  the  social  

s ign i f icance  of the area of the l a w  with which t h i s  paper is 

concerned. 

adopted for t h i s  paper and i n  the  wide c i r cu la t ion  we oropose t o  

give i t  we have been guided by what we believe i s  the  in t e re s t  of 

t h e  public a t  l a r g e  i n  the assessment of personzl in jury  damages. 

It is, therefore ,  l a rge ly  with t h e  layman i n  mind t h a t  we have 

thought i t  w i l l  be helpful to  s e t  out i n  Pa r t  I1 a s h o r t  

desc r ip t ive  summary o f  the present  system. 

of the  matters  touched upon i n  P a r t  11 are covered apain in  

grez te r  d e t a i l  i n  P a r t  111 where w e  consider t h e  d i f f e ren t  aS?eCtS 

Accordingly i n  the  method of presenta t ion  we have 

i'le r e a l i s e  t h a t  some 

4. Cmnd. 3691/1968 parauraphs 33-35. 
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of the  subjec t  from t h e  standpoint of l a w  reforpl, but Te f e e l  t ha t  

any r e su l t an t  r e p e t i t i o n  is justified in order t o  explain problems 

which a r e  of i n t e r e s t  t o  laymen no less  than to  lawyers. Moreover, 

w e  a r e  p a r t i c u l a r l y  anxious t o  receive as wide a range of comment as 

poss ib le  upon the var ious  suggestions for law reform which re canvass, 

I n  P a r t  I11 - Sect ions  (A) - (K)  - w e  consider t he  various aspects of 

the law which may be thought t o  be i n  need of change and se t  out o u r  

provisional conclusions and suggestions for possible reform. 

the  convenience o f  the reader we give a shor t  summary of our 

provis iona l  conclusions and suggestions for possible reform. For 

the convenience of t h e  reader we give a shor t  summary of our 

For  

provis iona l  conclusions a t  Appendix I ,  which ifi p r i n t e d  on one side 

of the page only l eav ing  blank pages for the writ ing O f  notes. 
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PART 11. A SUMMARY O F  THE PRESENT SYSTEM 

(A) 

Nearly a l l  claims for damages for personal i n j u r y  or a r i s ing  o u t  

QENEflAL OESZRVATIONS ON THE PFC3SENT SYSTEM 

8. 

of  death a r e  based upon a defendant 's  l i a b i l i t y  e6 employer o f  labour,  

occupier o f  premises or road user. Such a defendant i s  nearly always 

insured. Most p l a i n t i f f s  who have been injured a t  work o r  have a 

claim a r i s i n g  out of the  death o f  a r e l a t i v e  a t  work w i l l  have t h e i r  

claims handled f o r  them a t  first by a Trade Union and many p l a i n t i f f s  

4 



i n ju red  i n  motor car  accidents w i l l  have the i r  c la ims  handled by 

s o l i c i t o r s  w i t h  experience of t h i s  type of  work. From an ea r ly  

s tage ,  therefore ,  there  w i l l  be a confrontation between persons or 

i n s t i t u t i o n s  w i t h  exper t i se  i n  the  evaluation o f  claims and t h i s  

leads ,  a t  l e a s t  i n  t he  case o f  l e s s  serious i n j u r i e s ,  to m a n y  claims 

being s e t t l e d  without recourse t o  l i t i g a t i o n .  I n  claims involving 

more ser ious  i n j u r i e s  or death, s o l i c i t o r s  a re  l i k e l y  t o  be 

consulted on both s ides ,  and many o f  these s o l i c i t o r s  w i l l  probably 

spec ia l i s e  i n  th is  pa r t i cu la r  f i e l d  of l i t i g a t i o n  and, i n  many 

cases,  predominantly on e i t h e r  t h e  p l a i n t i f f ' s  or defendant's s ide .  

Such s o l i c i t o r s  know and are  used t o  dealing w i t h  their opposide 

numbers and t h i s  f a c t  again l eads  t o  many more c la ims  being settled, 

of ten ,  i n  a l l  b u t  t he  most se r ious  cases,  without recourse t o  

l i t i g a t i o n .  

9. 

i s  provided by the  judges, who have devised a more o r  l e s s  p rec i se  

conventional s ca l e  f o r  the compensation of the non-pecuniary l o s s  

involved i n  s p e c i f i c  i n ju r i e s ,  and methods f o r  t he  computation of  

pecuniary loss .  T h i s  sca le  and these  methods a r e  comparatively 

e a s i l y  applied i n  most cases. If i t  were not poss ib le  t o  s e t t l e  

cases  i n  the numbers tha t  a r e  a t  present s e t t l ed ,  t h e  Courts would 

be overwhelmed w i t h  personal i n j u r y  l i t i g a t i o n .  

prejudging the ques t ions  which a r i s e ,  a s  t o  the way in  which the 

sca l e  i e  made, t he  evaluations found therein or the correctness of 

the  methods devised, we think it extremely important ,  therefore, t o  

continue t o  provide i n  the system f o r  the assessment of damages 

s u f f i c i e n t  c e r t a i n t y  t o  enable se t t lements  to  be negotiated. 

The framework within which negot ia ted se t t lements  are achieved 

Without 

I O .  It is  by t h e i r  decisions i n  t h e  small minor i ty  of the t o t a l  

5 



n u b e r  of claims which reach Court t h a t  the judges have f ixed 

the  sca le  and devised the  methods of computation r e f e r r e d  t o  

i n  the l a s t  paragraph and i t  seems, therefore ,  d e s i r a b l e  tha t  

we should begin t h i s  paper w i t h  an examination of the way In 

w h i c h  these decis ions are a t  present  made and the l e g a l  

p r inc ip l e s  appl ied i n  t h e i r  making. 

t o  the present s i t u a t i o n  with a s  l i t t l e  incursion i n t o  

h i s t o r y  a s  possible .  

English law of damages i e  t ha t  the p l a i n t i f f  should be  placed 

in the same f inanc ia l  posi t ion a s  he would have been In had 

t he  breach of cont rac t  or t o r t  not occurred. Because there  

is  no money equivalent for a physical  i n j u r y  and because 

damages for personal i n ju ry  have l a r g e l y  t o  be assessed  upon 

the  b a s i s  o f  an uncer ta in  future ,  th is  pr inc ip le  Of 

r e s t i t u t i o  in intenrum has l i t t l e  scope in personal injury 

l i t i g a t i o n .  

s t a tu to ry  and jud ic i a l ,  of greater  or leseer a r t i f i c i a l i t y .  

Our examination of the present system is a i r ed  a t  throwing 

i n t o  r e l i e f  those r u l e s  which seem t o  u s  t o  8 e r l t  

considerat ion but, of course, we do not d a h  t o  lirlt In NW 
way comment upon any aspect  of the subjec t .  

11. 

convenient i f  we d e a l  separately w i t h  claims made by a 

l i v i n g  p l a i n t i f f  and claims a r i s i n g  ou t  of death. 

We confine ourse lves  

The fundamental p r inc ip le  in the 

Its p lace  i s  taken by a number of rules, 

In our m a r y  of the  present system it rill be 

6 



(B) CLAIVS BY A LIVING PWILPIFF 

The comnonent items i n  a claim 

12. Physical i n j u r y  o r  d i sease  suf fered  by a p l a i n t i i f '  can 

a f f e c t  him i n  a number of difL 'erent  Fays ana these  can be s t - t e d  

w i t h  some prec is ion .  It  i s  tile invar iab le  p r e c t i c e  o f  counsel, 

having i d e n t i f i e d  the  in ju ry  o r  d i sease  i t se l f  as  t h e  foundation 

of h i s  c l i e n t ' s  claim, t o  make h i s  submission under  these 

rubrics:  - 
The p a i n  and suf fer ing  caused by i t  be fo re  t r i a l .  

The d i s a b i l i t y  and l o s s  o f  amenity caused by i t  'uefc-e 

t r i a l .  

The pa in  and suf fer ing  which the p l a i n t i f f  w i l l  probablv 

s u f f e r  i n  the  f'uture, which nay be propnosed ns 

permanent o r  temporary. 

The d i s a b i l i t y  cnd l o s s  o f  amenity which the ? l a i n t i f f  

w i l l  :,robably su f fe r  i n  t h e  fu ture ,  vrhick ay.,iin may be 

gro-osed a s  vrmanent  c r  temprary.  

Loss  of l i r e  expectancy ( i . e .  tile sxount by rliich the 

l i f e  expect3tion ct the n l a in t i f f '  i s  Fhcrtened by the 

in ju ry ' ,  n!iich i s ,  of c o ~ r s e ,  -I P i c t c r  on ly  i n  some 

coses of  se r ious  in jury .  

Lnss or' ea rn inas  befcr,e t r i a l .  

Ex?ensee incurred before  triol, scch :.s medic7.1 and 

s u r p i c a l  trerltmcnt, ncrsink. anS. sS m i l - r  ; - t tent icn,  c o s t  

a d  maintenance o i  spec in l  equi:,nent, and B a n ! - : €  t c  

p - - e r t y .  
Lcrn of e::.mincs eith.-.p i. t:!l c? , t i n 1  KhiCh i S  

ex,>ected t o  colltinue jn th? futu:-e = i t h ? r  :xrnonen+,ly o r  

temgor:-.rily. 

7 



( i )  Loss of earn ing  capacity. It  may be t h a t  a p l a i n t i f f  

a t  t r i a l  i s  earning as much o r  more than he  was before 

h i s  acc ident  bu t  tha t  he w i l l  be handicanped by h i s  

d i s a b i l i t y  i f  i n  the f u t u r e  he h r s  t o  seek employment 

on the open labour market. O r  it may be t h a t  because 

o f  h i s  d i s a b i l i t y  he h a s  t o  work longer hours  t o  

maintain h i s  earninps a t  the i r  pre-accident l eve l .  

::.: ~IISBS of' t he  s o r t  r e f e r r e d  t c  i n  (g) above which are 

cx:?ected t o  occur o r  continue i n  the f b t u r e  e i t h e r  

germenently o r  temporarily. 

( :\ 

13. A d i s t i n c t i o n  has  been drawn between two c l a s s e s  among 

these  hn.sds of damaie, dividing them i n t o  items cf  ?ecuniary and 

non-?-ecuni l ry  l o s s .  Exce?t for i t e m s  ( e )  l o s s  o f  l i f e  

expe:tsncy5 and ( i )  l o s s  o f  enrninp capac i tyY6 the  d i s t i n c t i o n  i s  

self-evident.  

Spec ia l  domn.r(e" 2nd "general dnmanes" 

14. A fu r the r  d i s t i n c t i m  h?s  been drawn between i t ems  o f  

En-celled "s:,ecial dam .sett ,  which cnn be defined f o r  t h i s  nurpose 

. : s  t he  .)ecuninry l o s s  ac tua l ly  suf fered  lip t o  the d3 te  oI' t r i a l ,  

znd "gen?rnl d::mr!res", bnlnp the r e s t .  

15. I n  p rac t i ce  s f ) ec i a l  dmape i s  nciirly a1~;rgs t h e  subject 

o f  agreement between the  ymrties. It  i s  mrliisps worth mentioning 

t h z t ,  i n  c..:.i,ivin, :!t 9 f iku re  far l o s s  o f  earnins-s inwir red  UF to 

t he  dc.:s c-P ? .p i : i l ,  i t  i r  r.3t the pr.actice cf  the p r r t i e s  i n  

negot ic t ion  o r  of' t he  judge, i n  the  few cases  vrhe1.e t h i s  f a l l s  f o r  

t i s  d?cisi .m, t o  t ake  in to  account cont i r ipxxies ;  it is  assumed 

. - .--_I-- I---_- 

5. See para. 2.1 below. 

6. See para. 22 below. . .  . 
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t h a t  the  p l a i n t i f f  would have ccntinued i n  emplopent  UT) i o  t he  

da t e  of t r i a l  and, a l thou=h account, i n  h i s  i'bvour, i s  taken o f  

wahe increases  snd anticip: t ed  cromotion, ncthin, i s  allol-ec' t o  

t h e  defendant f o r  t h e  chance t h a t  t h e  p l a i n t i f f  might between 

accident and trisl h-ve become unemnlnycd 01' em?ldyed -t 3 l e s s e r  

vra Ee . 
16. I n  the  assessment o f  soec ia l  darncze it i s  doubi f i l  t o  whit 

ex ten t ,  i f  a t  a l l ,  the p l a i n t i f f  i s  e n t i t l e d  recover ex?enser 

incurred by o thz r  persons whom ne i s  under no l e g a l  obliL-ntion t o  

r e c o m p e n ~ e , ~  although, i n  p rac t i ce ,  these a re  i 'recuently taken 

i n t o  accoEnt, t o  some extent a t  least ,  i n  the  negot ia t ions  for 

t h e  agreement of spec ia l  damage. 

Non-u ecuni :>.ry l o  s s 

17. AS we have mentioned i n  paragraph I f ,  above, t h e  d i c t inc t ion  

between pecuniary and non-pecuniary l o s s  i s  self-evident: and a s  

a matter of convenience we Cropose t c  deal with non-pecuniary 

loss f i r s t .  The most important evidence ndd72ced i n  respect of 

non-pecuniary l o s s  i s  the  medical evidence, a l thoush  the evidence 

of t he  p l a i n t i f f  himself and h i s  r e l a t i v e s  and frienc?? w i l l  a l s o ,  

of course, f requent ly  be l e d  on silch as?,ects o f  t h e  clrim as l o s s  

o f  amenity and pa in  and suffering. I t  i s  becoming more and more 

f requent ly  the  case f o r  the medic7.l evirlence t o  b e  i n  the form of 

agreed repor t s ,  although, i n  cases  o f  grave in ju ry ,  medical 

witnesses a r e  o f t e n  ca l l ed  t o  supplement the syreed  reports and 

See Schneider V. Eisovitch [1960] 2 Q.B. 430: V. Kin 
[196- 188: Janne v. Gentry (1966) 110 S.J. 4 0 e  
In  Wilson V. Y c L e a g m y  106 C.L.R. 523 t h e  High Court of' 
Aus t r a l i a  disapproved Schneider 's  case. 
187: 23 U.L.R. 317: 28 Can. B.R. 602. 

See  a l s o  76 L.Q.R. 
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8 
t o  a s s i s t  the Court i n  t h e i r  e luc ida t ion .  

Uncertainty o f  medical evidence i n  t h e  assessment o f  non-wecuniary 

l o s s  

18. It is  obvious t h a t  the medical evidence, whether agreed o r  

no t ,  w i l l  involve uncer ta in ty  perhaps of diagnosis and frequently 

o f  prognosis. I t  i s  helpfu l ,  we th ink ,  to  d i s t ingu i sh  two main 

types o f  uncer ta in ty  so f a r  a s  prognosis  i s  concerned. There 

a r e  the  cases where the re  i s  a chance t h a t  some r e s u l t  O f  an 

i n ju ry  may hngpen; i t  is more o r  l e s s  possible t h a t  i t  w i l l  

haspen but it may not.  Examales o f  such cases a r e  where head 

i n j u r y  may r e s u l t  i n  epilepsy, damage t o  one eye i n  sympathetic 

damage to  the o ther ,  o r  exposure t o  r ad ia t ion  i n  cancer .  On the 

o ther  hand, there  a r e  cases where a r e s u l t ,  such as o s t e o - a r t h r i t i s  

i n  a j o in t ,  w i l l  sooner or  l a t e r  become manifest i n  more o r  l e s s  

pa in fu l  symptoms; here  the uncer ta in ty  i s  a s  t o  how soon the 

r e s u l t  w i l l  happen and how severely when it does, n o t  whether it 

w i l l  ha?pen a t  a l l .  

The I’ judges’ sca le”  o f  non-oecuniary damaRe 

‘19. So f a r  a s  non-pecuniary l o s s  i s  concerned, t h e  submissions 

t o  the  Court a r e  made under the var ious  heads of  damages re fer red  

t o  above. The s t a r t i n g  point w i l l  u sua l ly  be the conventional 

s ca l e  for the particul2.r  i n ju ry  and t h i s  scale w i l l ,  wi thin 

narrow l i m i t s ,  be known t o  the lawyers taking pa r t  i n  t he  trial. 

The e f f o r t s  o f  the  p a r t i e s  w i l l  be d i r ec t ed  towards showing tha t  

- 

the  pa r t i cu la r  i n j u r y  i n  i ssue  i s  worse than o r  not so  bad a s  

the  norm. Reference w i l l  nowadays probably be made t o  awards in  

8 .  See Jones v. (Jriffith [I9691 1 W.L.R. 795 where t h e  Court 
of Appeal approved t h i s  p rac t i ce .  

10 



s imi l a r  cases ,  and Kemp & Kemp, The Quantum of Damaaes, i s  

nea r ly  always t o  be seen on t h e  judge's bench and i n  the hands of 

counsel. I t  i s  accepted by everyone tha t  the s c a l e  ex i s t s  and 

t h e r e  i s  no argument which can u s e f u l l y  be deployed by counsel i n  

favour of any a l t e r a t i o n  of t he  s c a l e  a s  such, save only tha t ,  for a 

p a r t i c u l a r  i n ju ry ,  the  sca le  has  remained the  same f o r  long 

enough and should be increased t o  take account of changed 

!2Qd Where t h e  in ju ry  i s  so uncommon tha t  i t  has  escaped being 

pigeon-holed o r  where a number of separate i n j u r i e s  have t o  b e  

compensated, argument i s  o f t en  based on analogy, t he  submissions 

being t h a t  t h i s  i n j u r y  or complex of i n ju r i e s  i s  worse than o r  

no t  a s  bad as an i n j u r y  the  p lace  of which i n  t h e  sca le  i s  knolvn. 

pamanes for l o s s  o f  exaectation o f  l i f e  

21. Since t h e  decision i n  Ol iver  v. Ashman" damages fo r  any 

on of l i f e  which the p l a i n t i f f  has  suffered w i l l  

be claimed under the  head of non-pecuniary l o s s  and w i l l  be 

compensated f o r  by R small conventional sum. Consequently 

l i t t l e  a t t e n t i o n  w i l l  be paid t o  i t ,  exce-t Tcrhags t o  s t r e s s ,  

where anpropr ia te ,  t he  p l a i n t i f f ' s  knovrledne t h a t  h i s  exwc ta t ion  

of' l i f e  has been shortened a s  an element o f  pa in  and suffering.12 

- 
9.  See Gardner v. Dyson [ I9671 I J.L.R. 1497 re fer red  t o  i n  

Kemp & Kemp, The Quantum o f  Damage% 3rd Ed., Vol. I ,  
7 th  SUPD.. where the Court of Appeal e f f e c t i v e l y  doubled t h e  
sca l e  f i g u r e  f o r  the l o s s  o f  an eye. 

10. [ I9621 2 Q,B. 210. 

11. 

12, 

See Benham V. Gambling [I9411 P.C. 157. 

See Davies v. Smith (1958) C.A. No.34a r e f e r r e d  t o  i n  Kemp 8: 
K e m p x u u a n - f  Darnapres, 3rd Ed., Vol. 1, a t  p.80. 



Loss o f  earnings and earning caDacitg 

22. If there  i s  no ac tua l  l o s s  o f  earn ing  a t  the time of t r i a l  

bu t  t he re  i s  a l o s s  o f  earning capac i ty  t h i s  may be t r e a t e d  in  

argument a s  p a r t  o f  t he  non-pecuniary loss. However, as its 

only r e s u l t  i n  the  fu tu re  i s  a poss ib le  pecuniary loss, although 

one incapable of accura te  computation, i t s  proper p l a c e  would 

seem t o  be a s  a head o f  pecuniary l o s s .  

The de ta i l ed  considerat ions to  be taken i n t o  account i n  assessing 

pecuniary l o s s  

23. It i s  when t h e  subject of fu tu re  Decuninry l o s s  comes under 

considerat ion t h a t  an attempt can be made t o  comnute more 

s c i e n t i f i c a l l y  the  proper sum i n  which t o  comnensate t h e  p l a in t i e f .  

The computation i s  based on the.net13 amount by which in  future 

the p l a i n t i f f ' s  earnings w i l l  be l e s s  than they would have been 

and t h e  amount o f  fu tu re  expenses which w i l l  be incu r red  by him 3s 

a r e s u l t  o f  h i s  i n j u r i e s .  There is, o f  course, bound t o  be a 

p o d  dea l  o f  uncer ta in ty  i n  many cases  a s  t o  what t hese  future 

l o s s e s  w i l l  be, although 3 n r t i a l  f u t u r e  l o s s  of earn ings  i s  no2 

inf requent ly  oresented t o  the Court a s  an agreed f igu re .  

24. Submissions as t o  these probable amounts m e  followed by 

submissions d i r ec t ed  t o  the  ca l cu la t ion  i n  the f i n a l  r e s u l t  of  a 

lump sum award s u f f i c i e n t  to  com?ensate the p l a i n t i f f  for what 

he has l o s t  and w i l l  have t o  soend, l e s s  nro3er d iscounts  and 

allowances and without taking in to  acconnt what hz would have 

done with the money he has l o s t  by reason of h i s  i n ju ry .  

-. - 
13. The n l a i n t i f f ' s  l i a b i l i t y  t o  income t sx  and s u r t a x  must be 

taken in to  account, (Br i t i sh  Tranmor t  Commission V. 
Gourley [ I9561 A.C. 185) as  must the  expenses which the 
p l a i n t i f f  would h<ive incurred i n  h i s  trade or profession. 
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25. The discounts  ‘ind ollornnces t.ciken into ncccunt do not 

incluiie pqm-nts  under insurnrce -ol ic ies , ’4  yaynents lil: de tr: 

him from chnr i iy  o r ’  benev?lenceI5 o r  ?ensions xwiiet?i?r c r  nct 

d i rc ro t ionary  ,-md Nilether o r  n c t  contributcr-,r. l6 

o f  National Insurance benef i t s  i s  r e q i l  ... ted b.. ? , tn tu te .  l7 

i s  some doubt 8 s t o  whether Unem?l-rymant Benefi ts  o r  Supplementary 

Benef i t s  should be inclu4ed. l8 If a plxinti i‘f  h;?s l o s t  c ?lension. 

he must give c r e d i t  for such pension e8 hc vi11 i n  fact. r e c e i ~ e . ’ ~  

The tmsjtion 

There 

26. 

a l loved t o  s e t  off c e r t a i n  ex7enses saved so 1onLr 2s they ore i n  

So far a s  fut i i re  expenres a r e  concerned, n defenr‘mt i s  

n a r i  mater12 ‘:ith the  future  expenses which ape b e i n g  
com?ensated. 20 

27. 
reduced he i s  only e n t i t l e d  t o  recover damarres I’OP h i s  l o s s  of 

earnings dnring the  period f o r  which he i s  l i k e l y  t o  r m a i n  s l i v a ;  

he can recover nothing f o r  the per iod  f o r  :.inich he probably nould 

have l ived  but  f o r  the accident.*’ 

Although the  p l a i n t i f f ’ s  ex-aectation o f  l i f e  112s been 

Bradburn V. Great Western Railway Comany ( 18711) L.R. I O  
Ex. I. 

Lif fen  V. Watson [I9401 1 K.B. 556. 

PRrry v. Cleaver [ I9701 A.C. I e 

Law Reform (Personal I n j u r i e s )  Act IS48 s.2. 

Parrg  v. Cleaver ibid.  

Shearman v. Folland [ I9501 2 K.B. 43. 

Oliver V. Ashman [ I9621 2 Q.B. 210. 



ComDutation of pecuniary l o s s  a s  a lumr, sum c a p i t a l  amount 

28 The next s tage  i n  the  argument i s  a s  t o  the way in  which 

the  fu ture  loss should be reduced t o  a c a p i t a l  8um. The two 

main f ac to r s  i n  t h i s  equation a re  t h e  annual l o s s  and t h e  period 

over which the l o s s  w i l l  continue. Clear ly  the c a p i t a l  sum 

required i s  not the annual l o s s  mul t ip l i ed  by the f u l l  period 

because t h i s  would not take in to  account the i n t e r e s t  which the 

c a p i t e l  sum w i l l ,  i f  invested, earn over  the period. I n  addition 

the  Courts have sa id  t h a t  "contingencies" must be taken  in to  

account, by which i s  usua l ly  meant such things a s  t h e  chance tha t  

the a l a i n t i f f  m i - n h t  no t  have continued i n  gainful employment even 

hsd t he re  been no accident.  That a p l a i n t i f f  might, apa r t  from 

the accident, hove gone on working a f t e r  normal re t i rement  age i s  

nvt s o  frequently produced as  an e f f e c t i v e  argument f o r  increasing 

damages.22 

considerTtion and can and is proDerly adverted to  i n  argument i s  

the incidence o f  t a x  on the unearned income no t iona l ly  t o  be 

der ived from the c a a i t a l  sum. To what extent the  p robab i l i t y  o f  

i n f l a t i o n  must be taken i n t o  account i s  open to  question. It is  

doubtful whether t h e  judge should t ake  the  p robab i l i t y  Of 

i n f l e t i o n  in to  account and, i f  so1 how t h i s  ehould be  done. 

29. The matters mentioned i n  the previous paragraph a r e  a l l  

thing6 which, in o the r  context6, a c t u a r i e s  are dea l ing  with da i ly  

Another f a c t o r  which ought to  be taken i n t o  

1 bu t  it is only  i n  compa 

t h a t  ac tua r i a l  evidence 

so lu t ion  o f  t h i s  s o r t  o ch more u s u a l  fo r  

submissions to  be made upon these f a c t o m  i n  an at tempt  to get a s  

22, But see Bresatz  v. P r z i b i l l a  (I 962) 36 A.L. J.R. 21 2 re fer red  
t o  i n  Kemp L% Hemp. The Quantum o f  Damages, 3rd Ed,, Vol. I, 
7 th  SUPP. 



high 3r low a "mult ipl ier"  .IS Foss ib l  * anplicd t o  the  future 

annual loss .  By "mult ipl ier"  i s  meant the number o f  yasrs '  

purchase which "Tihen applied t o  the  l o s t  benef i t  exnressed a s  an 

annual sum, g ives  the amount o f  dzmages, which i s  a lump sum". 

This  use OS a t'hlultiplier't i s  s a i d  t o  be the "normal method" and it 

is f u r t h e r  sa id  t h x t  " the experience o f  p r - c t i t i o n e r s  and judpes 

i n  applying the normal method i s  t h e  bes t  primary b-s is  f o r  makinF 
23 a s  s e  s an ent  s'l. 

Jo. The submissions i n  f a c t  made by counsel i n  t h e  majority o f  

cases  lack any mathematicil, a c t u a r i a l ,  s t a t i s t i c a l  o r  other 

s c i e n t i f i c  bzs i s .  I n  a f i e l d  which, i n  o u r  vipvf, i s  susceat ible  

o f  a more sophis t ica ted  ana ly t ica l  ayoroach, the  forensic  d i c l o w e  

i s  usua l ly  cs more than the b a r t e r i n g  o f  two m u l t i p l i e r s  which a r e  

suggested a s  t h e  cor rec t  "sca le  mult i - ) l iers"  f o r  t h e  pPr t icu l r r  

s i t u a t i o n  i n  issue.  

Sources o f  e r r 3 r  in  the computa_t_ion o f  the l_ump s u n ~ ~ ~ d  

31. U?on t h i s  s o r t  o f  evidence and within these  r u l e s  the judge 

has  t o  attempt t o  comnensate the p l a i n t i f f .  

at tempt he i s  ccnstraincd by the mi le  that  he muct, avard a l u m ?  

sum once-and-for-all psyment. Insofar  BS t h i s  i?  ::n attemnt t o  

compensate the p l a i n t i f f  f o r  what w i l l  happen i n  an unforeseecble 

fu ture ,  i t  is obvious t h z t  such an award may and, i n  some cases ,  

must r e s u l t  i n  i n j u s t i c e  e i t h e r  t o  the - l a i n t i f f  o r  t o  the 

defendant. 

r e s u l t  are:- 

(a)  

I n  rnikinp t h i s  

The main ways i n  vrhich such i n j u s t i c e s  mny cr mist 

I n  t h e  sort o f  "chance" case envisnged i n  mr:%e-ra7h 18 

where there  i?,, for examnle, a IC:$ chnnce of e7ileiw?, 

23, See T i y l o r  v. @'Conn?r [1?71] A.C. 1 I F t  > e r  Lcrd Pa-rson -t 
p.140 D-G. 



(b) I n  the o t h e r  s o r t  o f  case envisaged 

‘ x y s .  Such : comnutr.tion hn 

l a b i l i t y  o f  

0 i n t e r e s t  

on damages made in  the  Wnn Connittee Report by s.22 of the 

ct 1 eci e Court of 
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Anpeal i n  Je f ford  v. Gee, 25 it  '::as the   UP:.:.^^^ w 2 c t i - c  r!' ind.-.?n 

i n  nvordinp dnm?:es for ;>ers,-nrtl ini1ir.y ~ i t  t c  i';er:ise ihe ;:i;~our:t I- 

nw-rded under the  se;'nrate heclds oi' d.?cz:.e c:inv:.ssed before  t n ~  

but  t c  P'aard n lum- sum ii;:ich t c o k  thern intn ciccoun:. Y i l i s  

' ,r:,ctice nrde i t  immesible t o  zrbiie or. a-peal th.l t  the judge 

Bas wrong i n  hS c assessment un?er anv hivan he,.Ld ..nd. led t o  

comi-licated LLtternots t o  d i r s - c t  t h e  lump sum i n t o  i t c  comynent 

p a r t  s. 

- -  

33. L r ~  3 r e s u l t  o f  the decis ion nf the  Ccurt o f  knneiil in 

Je f ford  v. a judge i s  nov obl iqed,  t o  un limitecl extent,  t ?  

i temise h i s  award. Beczi,se i n t e r e s t  has t o  be awarded, a t  

d i f f e r e n t  r a t e s ,  u?on the sums yivan f3r s p e c i a l  darnirre and 

non-necunicry l o s s  bxt  i c  not t c  be aw?rded upon the arnciint Civen 

f o r  fu ture  l o s s  o f  earnin!xr and f o r  future  expenses, the t o t a l  

sum has to  be divided i n t c  these  t h r e e  comoonents. Honever, no 

i temisat ion of' the  corngoner.t?, p a r t s  or the s s e c i o l  dx-3i.e c r  o f  

t h e  non-pecuniary l o s s  i s  required; the jud.e i s  n o t  required t o  

make a d iv is ion  between future  l o s s  of  earn infs  -nd f'uture 

expenses and need not  i temise snch future  expenses. There i s  a s  

y e t  no decis ion a s  t o  which category includes an award f o r  the 

l o s s  o f  earning capacity.  

I n t e r e s t  on damaKes and c o s t s  

3. Final ly ,  two f'urther mat ters  have t o  be considered by the 

26. Though n o t  invariable;  see Povey v.  Governors of Rydal 
School [I9701 I A l l  E.R. 841 referred t o  i n  Kemp E Kemp, 
D e  Quantum of Damaues, 3rd Ed., Vol. 1, 7th Supp., where 
the note  does not  make c l ew t h a t  the settlement a t  a 
reduced figure which wae approved by the Court  of  Appeal. 
was made on an ap ea1 a s  t o  l i a b i l i t y  a s  w e l l  as t o  damages. 
Ki tca t  v. YurDhy 71969) 113 S.J. 385: 
Transporters  Ltd. [ I9681 2 Q.B. 322. 

- 

F l e t c h e r  V. Autocar 
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judge. He has t o  award i n t e r e s t  and dea l  with the question o f  

cos ts .  I n t e r e s t  on damages awarded f o r  non-uecuniary l o s s  

w i l l  be awarded sepz ra t e ly  from t h a t  f o r  spec ia l  damage 

because they a r e  a t  d i f f e r e n t  

35. If the  defendant has made a payment in to  Court, cos t s  from 

t h e  da te  o f  the payment-in depend upon whether the t o t a l  sum 

awarded exceeds the amount i n  Court o r  not.  The dec is ion  of t he  

Court o f  A2peal i n  Je f ford  v. Gee h a s  added complications t o  t h i s  

previously simple s i t u a t i o n  and the s e  complications a r e  

p a r t i c u l a r l y  imgortant i n  a f i e l d  o f  l i t i g a t i o n  where claims are 

f requent ly  compromised. The r u l e s  k i d  dovm i n  J e f f o r d  V. Gee 
may be summarised:- 

Payments i n t o  Court should be made without regard t o  

i n t e r e s t .  

If the  p l a i n t i f f  takes t h e  money out o f  Cour t  he gets 

no in te res t .28  

If the  p l a i n t i f f  recovers l e s s  by way of damages than 

the money i n  Court, although the  add i t ion  o f  i n t e re s t  

b r ings  t h e  t o t a l  payment ordered t o  be made by the 

defendant above the payment in to  Court, *he w i l l  have 

t o  pay t h e  defendant's coststt .29 

CLAIMS A R I S I N G  OUT O F  DEATH 

Claims under the  F a t a l  Accidents A c t s  

36. C l a i m s  a r i s i n g  out of the  dea th  o f  a person do so e i the r  

27. See  para^. 261 below. 

28. See Neivall v. T u n s t a l l  [I 701 A l l  E.R. 465 and Haite v. 
Redpath Domm LonR Ltd. q1971j 1 A l l  E.R. 513. 

29. [I9701 2 Q.B. 130, per Lord Denning M.R. a t  p.150A. 
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under the Fa ta l  Accidents Acts 1846-1559 f o r  t he  bene f i t  o f  

c e r t a i n  spec i f ied  dependants o r  because of the surv iva l  f o r  t he  

b e n e f i t  of the deceased's e s t a t e  of a claim f o r  damages f o r  l o s s  

of expectation o f  l i f e  by reason o f  the provisions i n  the Law 

Reform (Miscellaneous Provisions) Act 1934. 

37. 
Acts the  deceased must have l e f t  a dependant o r  dependants 

within the spec i f i ed  c l a s s ,  namely, wife, husband, parent, 

grandparent, step-parent, ch i ld ,  grandchild, s t epch i ld ,  brother, 

s i s t e r ,  uncle, aunt and, i n  respec t  of the l a s t  f o u r  re la t ives ,  

t h e i r  issue.  One ac t ion  i s  brought on behalf o f  a l l  the 

dependants. 

For a claim t o  be sustainable wider the F a t a l  Accidents 
. 

38. In  a claim under the F a t a l  Accidents Acts t h e  task which 

facee  the  judge i s  to  compute a s  a lump sum the va lue  o f  the 

pecuniary b e n e f i t  t h a t  the deceased wouldhave conferred upon his 

dependants i n  the  future.  I n  t h i s  computation t h e  same problems 

of uncer ta in ty  a r i s e  a s  i n  claims for future pecuniary l o s s  by a 

l i v i n g  p l a i n t i f f .  The method adopted by the Courts  in making 

the  computation i s  bas i ca l ly  the  same as  they use i n  the 

computation of a c a p i t a l  sum t o  comgensate a l i v i n g  p l a i n t i f f  f o r  

fu tu re  pecuniary l o s s .  

59. The dependants' evidence i s  d i rec ted  pr imar i ly  towards 

e s t ab l i sh ing  a f igu re  for the annual value o f  t he  dependency a t  

t h e  da t e  of death. It  is ,  a t  t h i s  stage,  the  t o t a l  family 

dependency which is  under consideration. I n  add i t ion ,  i f  

ava i lab le ,  evidence w i l l  be l ed  t o  show tha t  the deceased had 

proapects  o f  increased fu ture  dependency. 

deceased a t  death and o f  h i s  dependants are re levant  factors,  

The age o f  the 



which w i l l ,  of course,  be es tab l i shed  by the p l a i n t i f f ' s  

evidence. 

40. A s  i n  the case o f  pecuniary l o s s  suffered by a l ivir?g 

p l a i n t i f f ,  the  Court can a r r ive  w i t h  some degree O f  c e r t a i n t y  a t  

a firmre f o r  the annual value o f  the l o s t  dependency. It i s  in 

deciding upon the m u l t i p l i e r  to  apply t o  tha t  annual dependency 

t h a t  a Court i s  bound t o  embark upon a course vhich l a t e r  events 

may wel l  show t o  have been unjust .  

41. It  i s  by ad jus t ing  the m u l t i p l i e r  tha t  the Court  takes i n t o  

acconnt the various contingencies o f  l i f e  which might happen o r  

might have happened had the deceased not  been k i l l e d .  

o f  course, a d i s t i n c t i o n  between these  two s o r t s  o f  contingency. 

Yhzt might have happened can never be known; the deceased might 

have ceased t o  provide o r  provide so f u l l y  by reason of any one 

o f  D number o f  events  which were wholly unforeseen a t  the date o f  

h i s  de?th; he miyht, i n  any event, have died prematurely,  he 

rnirrht hsve r a i l e d  i n  h i s  profession o r  l o s t  h i s  employment, he 

might huve r s t i r e d  ear ly ,  o r  suffered a disabl ing i l l nes s  o r  

accident .  On the 0 th- r  hand, he mi3ht have gone on working 

beyonrl normal r e t i r i n g  age o r  gained unexpected promotion. The 

o ther  s o r t  of contingency such a s  premature death o r  unexpected 

longevi ty  o f  the dependant w i l l ,  o f  course,  cease i n  the future  t o  

be con tin^-ent. . k t  present  both these  s o r t s  o f  contingency are 

<"ken i n t o  account i n  decidinp upon the mul t ip l ie r  t o  u s e  i n  the 

raduntion o f  the  annual value o f  t h e  l o s t  dependency i n t o  a 

c a p i t a l  sum. 

There is, 

42. I n  c a l c u l a t i n -  the damages t o  be awarded under the Fatal  

Lccidents Acts i t  i s  provided by s t a t u t e  t h a t  no account sha l l  be 



taken of "any insurance money, b e n e f i t ,  pensim sr g r i t u i t y  

which has been o r  w i l l  be paid a s  a. r e s u l t  or' the  de?th'1.3 

"Benefit" here  means benefi t  under the National Tnsurance Acts. 

However, b e n e f i t s  derived from t h e  e s t a t e  o f  %lie dece:.sed are 

taken i n t o  account i n  reduction o f  dam'3pes. dhere there  would 

have been l i t t l e  chance, but f o r  t h e  premature dea th  o f  the 

deceased, o f  t h e  derendant ever receiving the amount i n  question, 

t he  whole amount i s  normally deducted as  i t  i s  where the suqport 

l o s t  derived during the deceased's l i f e t ime  from t h e  money or 

property forming the estate .  But i n  cases where i t  vias l i k e l y  

t h a t  the p l a i n t i f f  mould i n  any event have received the benefi t  o f  

t he  money or property,  the Courts deduct only t h e  accelerated 

value o f  the payment. Any b e n e f i t  accruing, o r  l i k e l y  t o  accrue,  

t o  a dependant from an award t o  t he  deceased's e s t a t e  under the 

Law Reform (Miscellaneous Provis ions)  Act 1934 i s  deducted i n  

f u l l .  31 

43, 
F a t a l  Accidents Acts as  a solatium f o r  the g r i e f  and misery 

caused by the deceased's death, nor can any award be made for a 

non-pecuniary l o s s  such as  a c h i l d ' s  deprivation or' the care o f  

a parent. 

Nothing can be awarded t o  a r e l a t i v e  on a claim under the 

&. 
i n  cornpeneation for the l o s t  dependency, t ha t  sum h a s  t o  be 

divided between the  dependants on whose behalf t h e  action i s  

brought. 

s i t u a t i o n  of a widow with dependent children i s  t o  award the bulk  

When t he  Court has decided upon the t o t a l  sum t o  be awarded 

The present  p rac t i ce  of the Courts i n  t h e  common 

~ 

30. Fatal Accidents Act 1959. 

31. paries T. Powell Duffrgn Associated C o l l i e r i e s  [I9421 A.C. 601. 
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of the t o t a l  sum t o  the widow and give comparatively small 

suns t o  the dependent children. The reason for giving these 

m a l l  sums which do not represent the ful l  dependency of the 

children i s  that i t  w i l l  be the widow who, i n  the future, has 

to  provide fo r  the children and i t  i s  said that she should, 

therefore, be placed i n  control of the t o t a l  Bulp out of which 

such provision w i l l  have to come. 

45. Finally, i t  should be pointed out here that if the 

deceased has, i n  h i s  lifetime, recovered damages for personal 

injury and that injury subsequently causes h i s  death, hie 

dependants cannot then bring another action under the Fatal  

Accidents Acts. 

The Law Reform (Miscellaneous Provisions) Act 1971 

46. The Law Reform {Miscellaneous Provisions) Act 1971 w i l l  

make a considerable change i n  the method o f  assessment of 

damages i n  Fatal Accidents Acts claims. In future neither 

the prospects of a widow remarrying nor, indeed, the actual 

f ac t  of her having, before t r i a l ,  remarried w i l l  be taken into 

account in assessing her damages. 

the effect  of very eubstantially increasing the damages 

awarded t o  the young childless widow whereas the middle-aged 

widow w i t h  children, whose remarriage prospects were, prior 

t o  the Act, almost completely discounted, w i l l  be awarded no 

more than before. The provisions of th i s  Act a re  an extreme 

example of the a r t i f i c i a l i t y  of the ru les  used to asses8 

damages i n  personal injury and death cases. We coneider 

i t s  provisions in greater de ta i l  in paragraphs 142-19 below. 

This w i l l  obviously have 
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Law Reform (Miscellaneous Provisions) A c t  1934 

47. 

down the general rule  that on the death of any person a l l  

oauses of action vested i n  him s h a l l  survive for the benefit 

of hie estate.  

expectation of l i fe ,  damages can be recovered for that  loss 

by a l iving plaint i f f32 and the cause of action for these 

damages rill survive to h i s  es ta te  whether o r  not the death 

is caused by the in)ry and whether or not, if caused by the 

The Law Reform (Miscellaneous Provisions) A c t  1934 lays 

Where personal injury causes l o s s  of 

in-, death a r ieee  a t  once or a f t e r  a period of time. 33 

8l.mIlarl.y a c l a i r  for non-pecuniary loss  euffered but not 

oorpensated before death w i l l  Burrive to the deceased's 
34 estate. 

48. The damages t o  be amrded in the normal case for l o s s  

of expectation of l i f e  have been fixed by the judges at  a 

conventional f igure of 6500.35 But again nothing can be 

awarded to  a re la t ive  as a g o l a t i q  for the gr ief  and misery 

caused by the deceased's death. 

FOM [I9371 A.C. 826: Morgan v. Scoulding 33. ] In. 786. 

3. V. Prout (1964) 108 Sol. J. 317. 
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PART 111. MATTERS FOR CONSIDERATION 

The des i r ab le  ob jec t ives  o f  law reform 

49. I n  our d e t a i l e d  examination o f  the matters comprised i n  

Sect ions (A) - (IC) below and i n  our provis ional  conclusions on 

the ways i n  which the law requires  t o  be reformed, w e  have 

been guided by the  object ives  tha t  the  law r e l a t i n g  t o  damages 

f o r  personal i n j u r i e s  should, a s  f a r  a s  possible,  aim a t  

achieving. These, it seems t o  us ,  should be a s  follows:- 

(a )  A n  i n ju red  par ty  should be compensated for the  lose 

which he has  suffered and, where he has d i e d  from his 

i n j u r i e s ,  h i s  dependants should be compensated f o r  

t h e i r  loss. 

The law should produce p red ic t ab le  r e s u l t s .  

The law should operate uniformly i n  uniform 

c i  r cum stance s . 
(b) 

(c )  

(a )  The law should be f a i r  t o  both p l a i n t i f f s  and 

36 defendants. 

( e )  Where the  l o s s  can be quan t i f i ed  i n  money with . 

reasonable accuracy the p l a i n t i f f  should be awarded 

the f u l l  amount of h i s  loss a s  so quant i f ied.  

(f) Where the l o s s  cannot be so quantified,  t h e  p l a i n t i f f  

should be awarded a sum determined on p r i n c i p l e s  

which can be r a t iona l ly  j u s t i f i e d  and which would be 

regarded by the public a t  l a r g e  as  f a i r  i n  a l l  the  

c i  m u m  s t anc e 8. 

36. I n  personal i n ju ry  l i t i g a t i o n  some c r i t i c s  o f  t h e  present 
law tend t o  overlook the need f o r  the system t o  produce a 
r e s u l t  which i s  f a i r  to defendants no l e s s  than t o  
p l a i n t i f f s .  
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The arrangement of the material  i n  P a r t  I11 

50. There a r e  a number o f  mat te rs  which w e  t h i n k  c a l l  for 

considerat ion a r i s i n g  out o f  t he  present system o f  computing 

and awarding damages i n  these claims, but they are not eas i ly  

put i n to  separate compartments; there  are mat te rs  of 

substantive law which a re  c lose ly  connected with ma t t e r s  of 

method and p rac t i ce ;  and most  of them are Inter-connected 

w i t h  each o ther  and a provis ional  recommendation upon one 

matter  a f f e c t s  the consideration of others. Some of these 

matters  a r e  suscept ib le  to  a l t e r a t i o n  only by l e g i s l a t i o n  

whereas o the r s  could be changed, i f  change is thought 

des i rab le ,  more e a s i l y  by changes i n  practice.  

51, He deal f i rs t  with the r u l e  i n  Oliver v. Ashman not 

because we think tha t  i s  i n  any w a y  the most important o f  the 

matters  we cons ider  but because, i f  t h i s  ru le  were abolished, 

i t  would have an e f f e c t  on many of the  other ma t t e r s  which c a l l  

f o r  consideration. Loss of expectat ion of l i f e  and claims 

under the Law Reform (Miscellaneous Provisions) Act 1934 are 

c lose ly  connected w i t h  the ru l e  i n  Oliver V. Ashman and they 

may conveniently be dea l t  w i t h  next. We then consider,  i n  

some de ta i l ,  c la ims for pecuniary and non-pecuniary l o s s  i n  

claims both by l i v i n g  p l a i n t i f f s  and under the  F a t a l  Accidents 

Acts. In  t h i s  connection we canvass the  quest ions of 

a c t u a r i a l  evidence and in f l a t ion .  As a separate head we 

t r e a t  l o s ses  incur red  by o thers  inc luding  family loss .  

Fina l ly  re deal  w i t h  the mode of t r ia l  and the form of the 

juudg.ent. 
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(A) THE 3UIuLE I N  OLIVER v. ASHM 

The Dresent ru l e  

52. 
where a d F i n t i f f ' s  expectation o f  l i f e  i s  reduced h e  can only 

recover damages i n  respect of h i s  f u t u r e  l o s s  o f  earn ings  

during the period he i s  l i k e l y  t o  remain a l ive  and t h a t  nothing 

may be awarded i n  respec t  of the  f u r t h e r  period he would 

probably have l i v e d  had it not been for h i s  injury.  The 

p l a i n t i f f  was a boy, aged 20 months, who had suf fered  a serious 

b ra in  in ju ry  causing him to become a low grade mental defective 

requi r ing  constant ca re  , control and medical a t t en t ion .  H i s  

expectat ion o f  l i f e  was reduced by about t h i r t y  years .  

Cr i t ic i sms  o f  t he  present  ru l e  

53. 
v. Col l ins ,3g the  High Court o f  Aus t r a l i a  refused t o  follow it. 

I n  our consul ta t ions  on Published Working Papers N o s .  19  and 27 

it has been represented to  us  by some o f  those consulted, 

I n  Oliver V. Ashman3jr the Court o f  Appeal decided tha t  

This decision has  been much c r i t i c i s ed3 '  and, i n  Skelton 

including the Bar Council, t ha t  t he  dec is ion  should be  reversed 

by l eg i s l a t ion .  

54. I n  h i s  judgment i n  Skelton V. Col l ins ,  Taylor J. s ta ted  

37. 
38 

39. 

[I9621 2 Q.B. 210. 

See e.g. S t r e e t ,  "Pr inc ip les  of the Law of Damages", 1962, 
pp.49-51. Fleming, "The Lost Years: A Problem i n  the 
Computation and Dis t r ibu t ion  of Damages', Ca l i fo rn ia  Law . 
Review, Vol. 50, October 1962, pp.598-618. 

(1966) 39 A.L.J.R. 480. 
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the objec t ions  t o  the  rule thus: - 
"I need scarcely mention the anomaly t h a t  nould a r i s e  

i f  Oliver V. Ashman i s  taken t o  have been co r rec t ly  decided. 
An incapac i ta ted  o l a i n t i f f  whose l i f e  expectat ion h-s not 
been diminished would be e n t i t l e d  t o  the full measure o f  t h e  
economic loss a r i s i n g  from h i s  l o s t  or diminished capacity. 
But an incapac i ta ted  p l a i n t i f f  whose l i f e  expectancy h?s 
been diminished would not. Yet the recovery by him o f  
damages t h a t  does not take i n t o  account h i s  fill economic 
l o s s  w i l l  ooerate t o  prevent h i s  dependants, i n  the event o f  
h i s  death, from recovering damages under the  Fa ta l  Accidents 
Acts. However, i f  he d i e s  without having sued for damages 
h i s  dependants w i l l  be e n t i t l e d  t o  recover damages assessed 
upon a considerat ion o f  what h i s  economic prospects  would 
have been had he survived for the fu l l  per iod  of his pre- 
accident expectancy .I1& 

And, i n  Oliver  V. Ashman i t s e l f ,  Holroyd Pearce L.J., whilst 

holding himself bound by au thor i ty ,  expressed t h e  view tha t  t h e r e  

was much to  be s a i d  for allowing damages for loss of  earnings 

during the l o s t  years  t o  be recoverable  by a l i v i n g  p l a i n t i f f  b u t  

t h a t  no such clsim should be allowed t o  a deceased's estate.  I n  

..- !ViPe V. Lax, which was decided s h o r t l y  a f t e r  O l ive r  V. Ashman, 

S e l l e r s  L. J., whi l s t  accepting t h e  correctness o f  t h e  decision 

i t s e l f ,  sa id :  - 
"I would express with r e spec t  a doubt whether 2 claim 

for l o s s  o f  earninus i n  the  years by which l i f e  i s  shortened 
could never a r i s e .  If a man before an acc ident  habi tua l ly  
put as ide  E500 a ?rear from h i s  earnings and the re  was every 
p robab i l i t y  o f  h i s  continuing t o  do so f o r  X years ahead 
I do not a t  p resent ,  and without the matter being argued 
before us ,  see why the f a c t  t h a t  he w i l l  on ly  l i v e  by 
reason of the  accident f'or x-5 years shoul;? deprive him when 
a l i v e  of compensation f o r  t he  e500 he would have saved i n  
each o f  t he  f i v e  l o s t  years.ll41 

55. 
i n  manifest i n j u s t i c e  to  the  dependants o f  a p l a i n t i f f  with a 

eer ious ly  reduced expectation o f  l i f e  and t h i s  has  l e d  u s  t o  

examine a l t e r n a t i v e  says o f  dea l ing  with such s i tua t ions .  

The main c r i t i c i s m  o f  t he  dec is ion  has been t h a t  i t  r e s u l t s  

W. Ibid., a t  p.491. 

41. [ I9621 I Q.B. 638 a t  p.646. 
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Sunnestions f o r  a l t e r i n g  the m e s e n t  r u l e  

s. A number o f  suggestions have been made, a l l  of which 

accept t h a t  compensation f o r  l o s s  o f  earnings i n  t h e  l o s t  years 

should be based upon the  amount of such earnings l e s s  what the 

p l a i n t i f f  would have spent upon himself.@ A s o l u t i o n  so based 

would not be i n  accordance with the p r inc ip l e s  gene ra l ly  applied 

i n  the  assessment o f  compensation f o r  fu ture  l o s s  of earninas, which 

take no account o f  how the  p l a i n t i f f  w i l l  spend the  money awarded. 

Furthermore, the  p l a i n t i f f  with no dependants who has been reduced 

t o  a physical  and mental wreck, and who w i l l  spend t h e  r e s t  of h i s  

l i f e  of normal dura t ion  i n  a mental h o s p i t a l  with no expense to  

himself, would ge t  t he  same compensation under this head a8 the 

man who w i l l  have to  keep himself and h i s  family ou t  of' h i s  damages 

f o r  the r e s t  of a normal life-span. Nevertheless, it i s  our 

provis ional  view t h a t  the pr inc ip le  o f  earnings l e s s  l i v i n g  

expenses ought t o  be accepted. T h e  anomaly which arises i n  the 

exceptional Case j u s t  mentioned where the  t o t a l l y  incapacitated 

vict im spends the rest of h i s  normal l ife-span cos t - f ree  in  a -  

mental hosp i t a l  Should not be extended t o  the more normal case 

where the victim, although h i s  l i f e  expectation has  been 

shortened, has t o  keep both himself and h i s  dependants out of 

h i s  damages. 

42. T h i s  ~ ' : i s  t he  basis adoqted i n  Skelton V. C o l l i n s  above and 
i s  accelsterl by Prof2ssor  S t r e e t  i n  " P r i n c i d a s  o f  che Lair! 
o-f-Dni:-&e~", 1462, ap.49-52 and by Kern? 3 Kemn, The Quantum 
o f  D v a  PS, +d Yd., Vol. 1, 7 t h  Cum. Supp., and notes to  
&zne+er, most American decisions compute fu ture  
earning l o s s  merely on the b a s i s  o f  the lif 'e expectancy the  
p l a i n t i f f  would have had, and make no deduction for l i v ing  
expenses between the time o f  the  p l a i n t i f f ' s  dea th  and the 
time he would have died i f  he had not been in ju red .  
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57. The suggestions which h:?ve been m c  de. are: - 
( a )  The r e v e r s a l  by l e p i s l a t i o n  o f  the r u l e  i n  Oliver v. 

Ashman an& the  adontion o f  the Skelton v. Collins t e s t  

r e f e r r ed  t o  a t  fcotnote 42 above. I n  t h e  c i se  of ve ry  

young p l a i n t i f f s  we vould expect t he  cwards to be small  

because o f  the  imaoss ib i l icy  o f  such p l a i n t i f f s  

e s t ab l i sh ing  th- t  they would,  i n  Tdct, hsve mrAe any 

savings from fu ture  es rn inks .  In  the c:,se o f  mature 

p l a i n t i f f s  with no d e n e n d a t s ,  compensation would 

depend upon whether a n l a i n t i f r ’  could e s tnb l i -h  as  R 

nrobab i l i t y  tha t  he vmnld h-ve used hi s ea rn inm during 

the  l o s t  years  otherwise than w o n  h imsel f .  Ir. both 

these  cases  the award, u n l e s s  soent by t h e  ? l a i n t i f f  

himself,  mipht r e s u l t  i n  a bonus f o r  h i s  e s t a t e  and 

u l t imate  bene f i c i a r i e s  no t  deaendent upon him a t  the 

time of t h e  accident, nor perhaps a t  dea th .  We do 

not,  however, see t h i s  as unjus t ,  p a r t i c u l a r l y  i n  the  

case of a mature p l a i n t i l f  without dependants a t  the 

time of t h e  accident;  

expectation o f  l i f e ,  t h e  defendant h Q s  taken from him 

h i s  a b i l i t y  t o  o f f e r  t o  anyone who might become 

dependent on him i n  the  r’uture any s e c u r i t y  during t h e  

l o s t  yezrs.  I n  the  case  of p l a i n t i f f s  with depelidants 

a t  t h e  t i m e  o f  the acc ident ,  the amounts would be 

s u b s t a n t i a l  but there  would be no c e r t a i n t y  tha t  

p l e i n t i f f s ,  having obtained t h e i r  awards, would, i n  

f a c t ,  pu t  t h a t  pa r t  of t h e  t o t a l  a s ide  t o  provide f o r  

t h e i r  dependants and, t o  t h i s  extent,  t h e  object of 

compensating the dependants m i & t  be n u l l i f i e d .  

by reducing the  p l a i n t i f f ’ s  



However, t he  f z c t  that this would be the simplest  

so lu t ion  and the  one nea res t  i n  pr inc ip le  t o  the  way 

i n  which damages a re  a t  p resent  awarded ( i . e .  t h a t  

the damages should be paid t o  the  victim himself  and 

not, by some process of c la ims  linkage, t o  h i e  

dependants) may be thought t o  outweigh the  risk of  

disadvantage for the dependants. 

The deoendants might be permit ted t o  b r ing  an action 

under t h e  Fa ta l  Acciaents Acts  notwithstandinF tha t  the 

deceased had, i n  h i s  l i f e t i m e ,  himself recovered 

dm ' re s .  A number Oi' d i f f i c u l t i e s  vrould be ?resented 

by t h i s  so lu t ion .  The l i m i t a t i o n  period would 

ce r tn in lg  h-ve t o  be extended. After perhaos a 

considerable l a m e  of time t h e  dependants n i g h t  have 

d i f f i c u l t y  i n  grovins tha t  t he  deceased had died a s  a 

r e s u l t  o f  the  o r i e ina l  accident.  Under t h e  present 

ru les ,  i t  would be necessary t o  determine t h e  extent t o  

vhich the  claiming dependants had benefi ted from the 

(b)  

death. The defendant would have a p o t e n t i a l  clnim 

hanging over him perhaps f o r  years. 

If a p l a i n t i f f  with dependants was able t o  j o i n  them i n  

h i s  ac t ion  i t  mirht be poss ib l e  t o  devise a system of  

compensation which would be f a i r  t o  everyone. A sum 

o f  money would be awarded t o  compensate t h e  dependants 

f o r  what they would probably lo se  during t h e  l o s t  years. 

This money would be paid i n t o  Court where i t  would earn 

i n t e r e s t  during the  remaining years o f  t he  n l a i n t i f f ' s  

l i f e  ( t h e  i n t e r e s t  would, of course, be taken in to  

account i n  the commtation o f  the c a p i t a l  sum). On 

h i s  death i t  would EO t o  h i s  dependants i n  proportions 

(c)  
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i 
decided by the  judge a t  the  t r i a l  of the action. If 

the p l a i n t i f f  l ived  longer  than h i s  prognosed 

expectat ion o f  l i f e  he ought t o  be ailowed to apply 

t o  the Court for payment t o  him of some p a r t  of the 

sum i n  Court. He ought a l s o  t o  be allowed to apply 

t o  the Court for a v a r i a t i o n  of the way i n  which the 

d isposa l  or the money had been ordered t o  take account 

of changes i n  the family s i t ua t ion  such a s  the 

dese r t ion  of a wife, the marriage of a daughter whope 

expected dependency was thereby ended, or perhaps the 

add i t ion  of more dependants, e.g. by adoption. T h i s  

pwposa l  involves a d r a s t i c  and perhaps unacceptable 

departure  from the conventional system of awardinR and 

adminis ter ing damages. It would a l so  have undesirable 

consequences i n  the case  of p l a i n t i f f s  who, a s  sometimes 

happens, have not been t o l d  of t h e i r  l o s t  expectation of 

l i f e .  Judges and counsel  a r e  well used t o  the exe rc i se ,  

where medical considerat ions so demand, of keeping f a c t s  

hidden from a p l a i n t i f f ,  bu t  t h i s  would no t  be poss ib le  

if t h e  award itself w a s  e x p l i c i t .  It would also 

complicate the  sett lement of claims. 

reduced expectation of l i f e  and dependent children would 

have t o  obta in  the approval of the Court and the p o s i t i o n  

of h i s  wife would requi re  protection a l so .  

ca ses  i n  which the  p l a i n t i f f  has a reduced expectation 

of l i f e  a r e  ser ious  ones i n  which both par t ies  to  a 

se t t lement  a re  l i k e l y  t o  be l ega l ly  represented and 

we do not think tha t ,  i n  practice,  i f  t h e  other 

adminis t ra t ive  d i f f i c u l t i e s  were overcome, i t  aould be 

d i f f i c u l t  t o  make provis ion  by ru l e s  o f  Court f o r  t he  

A p l a i n t i f f  w i t h  a 

However, 



compromise of the claims on terms cons is ten t  with this 

proposal. 

58. 

- Ashman ought t o  be reversed. 

paragraph 57 above a r e  made i n  the context of the p re sen t  system 

of obl iga tory  lump sum once-and-for-all awards. I n  a l a t e r  pa r t  

of t h i s  paper we examine periodic payments a s  an a l t e r n a t i v e  t o  

the  lump sum award but ,  i n  the present context, we t h i n k  that the 

choice must be between the first and t h i r d  of the  above proposals 

and we a re  not, a t  th i s  stage, committed to  e i ther .  There may 

be b e t t e r  suggestions from those we consult .  We have, however, 

formed a strong adverse view of t he  second proposal. 

We have provis iona l ly  concluded t h a t  the r u l e  i n  Oliver v. 

The proposals  ou t l ined  i n  

(B) ( i )  LOSS O F  EXPECTATION O F  LIFE CONSIDERED AS 

NON-PECUNIARY LOSS 

( i i )  CLAIMS UNDER THE LAW REFORM (MISCELLANEOUS 

PROVISIONS)  ACT 1934 

F l i n t  v. Lovell and Rose V. Ford 

59. These two sub jec t s  a r e  d i s t i n c t  bu t  inter-connected. Loss 

o f  expectation o f  l i f e  a s  an independent concept first made i ts  

appearance i n  F l i n t  V. Lovell. 43 

awarding damages t o  a 70 year o ld  p l a i n t i f f ,  t r e a t e d  t h e  

shortening o f  h i s  l i f e  as  a head of damages separa te  from the 

mental suf fe r ing  a r i s i n g  from knowledge o f  l o s t  expectancy, and 

the  Court of  Appeal upheld h i s  judgment. Shortly before  

V. Lovell was decided, the Law Reform (Miscellaneous Provisions) 

Act 1934 had been passed whereby, i n  c e r t a i n  circumstances, 

causes o f  ac t ion  vested i n  the deceased, survived for the  benef i t  

I n  t h a t  oase Acton J., i n  

43. [ I9351 I K.B. 354. 
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o f  h i s  e s t a t e .  

60. I n  g o 2  V. FordWC the HOUEU? o f  Lords was r e g i r e d  t o  decide 

both whether F l i n t  V. Love11 :'1as r i p h t l y  decided and vhether, i f  

so ,  t h i s  head o f  damage wes recoverable f o r  t he  b e n e f i t  0:' the  

e s t a t e .  They answered both ques t ions  i n  the a f f i rmat ive  wd ,  i n  

dea l ing  with t h e  f i rs t  question, Lord Yiriat w i d :  - 
(A man has) 'la l e g a l  i n t e r e s t  e n t i t l i n g  him t o  comnl2in i f  
the  i n t e g r i t y  of h i s  l j f e  i s  impaired by t o r t i o u s  :icts, n o t  
only i n  regard to  pain, su f f e r ing  and d i s a b i l i t y ,  but i n  
regard t o  t h e  continuance 0:' l i f e  f o r  i t s  normal exI;lectmncy. 
A man has  a l e g a l  r i gh t  t h & t  h i s  l i f e  s h a l l  n o t  be shortened 
by the t o r t i o v s  a c t  o f  another.  H i s  normal ex7ectuncy o f  
l i f e  i s  a th ing  of' temporal value,  s o  th? t  i t s  impairment i s  
somethins! f o r  vi9ich damages should be ~ iven . "45  

61. A s  Professor  Kahn-Freund has  pointed out,  " F l i n t  V. Lo-~dk 
might have remained a decision of l i t t l e  consequence had i t  n o t  

been f o r  the  su rv iva l  of the  cause o f  ac t ion  under t h e  193k Law 

Reform Act". I n  Rose V. Ford, t h e  p l a i n t i f f  d i e d  without 

recovering consciousness and, i n  l a t e r  cases, damp yes were awarded 

where dezth was instantaneous. It i s  c l ea r  t h a t ,  i n  such cases,  

nothing i s  given f o r  the subjec t ive  element o f  knowledge o f  t h e  

l o s s .  Equally c l e z r l y  the victim does not himself benef i t  from 

the  award. As was inevi tab le  t h e  awards o f  damapes vP?ied widely 

un t i l ,  i n  Benham V. GamblinqlC7 t h e  House o f  Lords  l r i d  dom, i n  

e f f ec t ,  a standard conventional sum of E200 which vias l s t e r  

increased to  S500 because of t he  dec l ine  i n  the  va lue  o f  money 
between 1941 and 1968. 48 

44. [I9371 A.C. 826. 

45. m., a t  p.848. 

46. 
47. [I9411 A.C. 157. 

(1941) 5 M.L.R. 81 at p.84. 

48. Naylor V. Yorkshire E l e c t r i c i t y  Board [ I9681 A.C. 529. 
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62. ..s a r e s u l t  o f  these dec is ions  the  same conventional award 

i s  mde for l o s s  oLn exnectation of  l i f e  whether the award i s  made 

t c  e l i v i n g  p l a i n t i f f  or  t o  the 2ersonal  r ep resen ta t ives  o f  a 

victim who died a s  a r e s u l t  o f  h i s  i n j u r i e s ,  al though, i n  the case 

of a l i v i n g  p l a i n t i f f ,  something may a l so  be awarded f o r  the 

subjec t ive  element. 

The assessment of damapes f o r  loss o f  expectstion of  l i f e  

63. I t  has  been suggested tha t ,  i n  t he  case o f  a l i v i n g  

p l a i n t i f f ,  there should be no a w r d  o f  damages f o r  l o s s  of  

exnec ts t ion  of l i f e ,  t he  m a i n  rehson advanced beinr; a d i s l i k e  o f  

a r b i t r ' r y  awards. On the o t h s r  hmd ,  i t  has been suggested t h a t ,  

so f a r  from abo l i t i on ,  the 12w ought t o  be n l te red  so t h a t  a Court 

wculd be required t:, consider a l l  t n e  elements i n  t h e  case and 

make a r a t i o n a l  es t imate  i n  each case of t he  value of t h e  l o s t  

ha?piness. This vould equate t h i s  head of damage t o  the  other 

heads o f  non-?ecuniary loss and, whi lc t  it would n o t  r e l i eve  the 

Courts o f  the  t a sk  o f  f i x i n g  a sca l e  wi th in  the framework o f  which 

damages for l o s s  o f  expectation of  l i f e  would be awarded, within 

t h a t  s ca l e  the re  would be room to  choose a f igure  which, by 

comparisnn w! t h  o the r  sets o f  circumstances, would be just .  If,  

as  Lord Wright sa id ,  " the  normal exnectancy o f  l i f e  i s  a thing of  

temporal value'', t h a t  value must s u r e l y  be d i f f e r e n t  i n  a case 

where what has been l o s t  i s  the prospec t  o f  a full and happy l i f e  

and i n  one where t h e  p l a i n t i f f ' s  p rospec ts  of  happiness were, in  

any event, gloomy. 

Damages for l o s s  o f  emec ta t ion  of' l i f e  should be r e t a ined  but 

no t  a s  a conventional sum? 

64. If the  ru l e  i n  Oliver V. Ashman i s  abolished t h e  question 

canvassed i n  the previous paragrach w i l l  no t  be so pressing, but, 
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nevertheless,  i t  is one which must be asked. W e  have formed no 

concluded viev on this  question save t h a t  awards i n  t h e i r  p resent  

forr of a conventional E500 are ,  i n  almost every case  o f  a l i v i n g  

p l a i n t i f f ,  I r r s l e v a n t ,  because t h e  seriousness o f  any in jury  

caueing l o s t  l i f e  expectancy i s  so  grea t  tha t  t he  damages awarded 

mask and swallow up the conventional eigure. We, therefore, 

favour the  a b o l i t i o n  of an award o f  a a rb i t r a ry  sum. 

comment on this view and on what, i f  anything, should be cu t  i n  

Its place if i t  wa8 t o  be aboliahed. 

. We i n v i t e  

lo surv iva l  o f  a claim f o r  loss of  emec ta t ion  o f  l i f e ?  

69. The argument aga ins t  the su rv iva l  of a claim f o r  damapes 

for l o s t  expectat ion of l i f e  t o  t h e  e s t a t e  o f  a deceased 

p l a i n t i f f  1s much stronger. Persons who have no t  suffered any 

l o sa  a r e  l i k e l y  t o  ge t  the bene f i t  o f  the award, for instance, 

c r e d i t o r s  O f  h i e  e s t a t e ;  and, where there a re  dependants, the 

Burviva1 i s  o f  l i t t l e  importance because the award w i l l  generally 

be deducted a s  a bene f i t  accruing t o  the  dependants as a r e su l t  

of the death. The exceptional case  where the award i s  of some 

importance i s  where a child i s  k i l l e d  and the pa ren t s ,  on behalf 

of his e s t a t e ,  claim the conventional sum. Sometimes such an 

ac t ion  may be brought to  punish a to r t f easo r  and, insofar  as t h i s  

happens, we do not  think it j u s t i f i e d .  l o r e  o f t e n ,  the recovery 

of this small sum may genuinely opera te  as  some solatium for t he  

loss; but,  i n so fa r  a s  t h i s  i s  something f o r  which the l a w  ought 

t o  provide, we think i t  ought t o  be d e a l t  with when we come t o  

consider  whether an award i n  the na ture  of  a solat ium ought t o  be 

admitted and t h i s  we do i n  paragraphs 198-203 below. It is  a l s o  

t r u e  t h a t  if claims for l o s s  of expectation of l i f e  continue t o  

survive, the  Courts  w i l l  be l e s s  l i k e l y  t o  adopt a more f l e x i b l e  

a t t i t u d e  towards the  claims of l i v i n g  p l a i n t i f f a .  
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66. Be have come to the provisional conclusion t h a t  claims f o r  

non-pecuniary dameges f o r  l o s s  o f  expectat ion of l i f e  should not 
. 

survive t o  the e s t a t e  o f  a deceased victim. 

A claim for o the r  items of non-oecuniary loes should survive? 

67. Where an in ju red  person d i e s  a t  once there cannot be vested 

i n  him any claim f o r  non-pecuniclry damages other than  for l o s s  of' 

expectation of l i f e .  Hovrever, where he has survived h i s  

i n j u r i e s  f o r  some time before dying, a claim f o r  damages f o r  pain 

and su f fe r in r  and l o s s  o f  amenity w i l l  be vested i n  him a t  h i s  

death. I t  has  been suggested t h a t  these  claims should not 

survive e i t h e r  bu t  with t h i s  we do n o t  agree. The deceased may 

have suf fered  severe pain over a considerable  per iod  before death 

and may even, during tha t  time, have spent some o f  t h e  damages he  

was advised he would recover; and, during thJs per iod ,  r e l a t ives  

may have so acted i n  looking a f t e r  him a s  t o  be not  undeserving 

o f  the  revlard he may have intended t o  bestow upon them. We can 

see no reascn why, i n  jus t ice ,  a v ic t im 's  death, perhans wholly 

unconnected with the  in jury ,  should l ead  t o  t h i s  compensation 

beinp taken riway. 

( c )  THE P:Ii:cIPI;~~~ OF n r z  ASSESSLIENT OF NON-PECUNIARY 

LOSS FCR A LIVING PLAINTIFF 

- Introductory 

68. 

i s  p la in ;  the  bosir. of awarding darn.pes f o r  non-pecuniary l o s s  

i s  not. Damages given t o  cnmpensste a victim by enabl ing him t o  

oiirchlse ?n a r t i f i c i a l  l e g  can be quant i f ied ;  bu t ,  s ince  one 

cannot replace R lcg, o r  undo nain, snfi 'ering o r  g r i e f ,  o r  res tore  

t? the victim the enjoyment o f  l i f e ,  one-cannot r s t i o n a l l y  value 

i n  money term? the  non-pecuniFry l o s s  tho t  the v ic t im has suffered. 

The b a s i s  o f  t he  ca l cu l s t ion  o f  damages for pecuniary l o s s  
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A t  present,  if the  injured person may, i n  the f u t u r e ,  spend money 

on something t h a t  can make him fo rge t  the l o s s  o f  h i s  leg  o r  h i s  

pain and suffering', o r  on some a l t e r n a t i v e  t o  t h e  amenities o f  

which he has been deprived, such expense i s  not u sua l ly  regarded 

a s  pecuniary loss, thouL& i t  w i l l  be taken i n t o  account as an 

element i n  assess ing  the non-pecuniary loss.  

The Courts' aDDrOaCh to the assessment of non-pecuniary l o s s  

69. Damages for non-pecuniary loss are  necessa r i ly  regarded a s  

compensation, no t  r e s t i t u t i o n .  The Courts have established the 

p r inc ip l e  t h a t  t h e  p l a i n t i f f  i s  no t  t o  receive " t h e  pr ice  o f  the 

i n j u r i e s  which he has  t h a t  is, the p r i c e  that an 

uninjured man would wi l l ing ly  pay t o  avoid a given in ju ry  o r  the 

p r i c e  t h a t  the  in jured  p l a i n t i f f  would wi l l ing ly  pay t o  be q u i t  

of h i s  in ju r i e s .  

high a s  t o  be s o c i a l l y  unacceptable. 

Damages ca l cu la t ed  on e i t h e r  b a s i s  would be s o  

70. The f a c t  that  there i s  no o the r  cur ren t ly  accepted 

objec t ive  t e s t  f o r  the  assessment of non-pecuniary loss avai lab le  

was well expressed by S e l l e r s  L.J. i n  Warren V. w:-50 
"No t rue  value can be reached for there i s  nothing t o  
e s t ab l i sh  i t ,  a6 i n  the case of the  value of goods, o f  the  
cos t  of production or a p r i c e  reached by the process of 
supply and demand and the  haggl ing of a marlret."51 

71. 

for non-pecuniary l o s s  i s  a r b i t r a r y  and conventional. 

V. Shevhard, Lord Morris of Borth-y-Gest explained how he saw 

I t  has many times been s a i d  that  the assessment of damages 

In  West 

49. v. Sykes [I9361 I K.B. 192 a t  p.198. 

50. [I9641 I W.L.R. I a t  p.8. 

51. C f .  a l s o  Jenkins  L.J. i n  P i e t r  Shannon 1955 C.A. 
No.293 quoted i n  Kemp S: K& he a"' urn- Damages, 
2nd Ed., V o l .  1 ,  p.214. 
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the matter:- 

"A money award can be calculated so a s  to make good a 
financial loss. Money may be awarded so that  something 
tangible may be procured t o  replace something else of l ike  
nature which has been destroyed or los t .  But money cannot 
renew a physical frame t h a t  has been battered and shattered. 
A l l  that  judges and courts can do i s  to  award sums which 
must be regarded a s  giving reasonable compensation. In  
the process there  must be the endeavour to secure some 
uniformity i n  the general methods of approach. By common 
assent awards must be reasonable and must be assessed w i t h  
moderation. Furthermore, it i s  eminently desirable  that so 
f a r  a s  possible comparable in ju r i e s  should be compensated by 
comparable awards. When a l l  t h i s  i s  said i t  s t i l l  must be 
that  amounts which are  awarded a re  to  a considerable extent 
convent iona 1. 52  

72. 

by the consensus of judges, checked by the Court of Appeal. 

T h i s  consensus i s  based, again broadly speaking, on the  level of 

other awards given by judges for comparable Injuries. The 

process has been c r i t i c i s ed  on several grounds: t ha t  i t  i s  

i r ra t iona l ,  for the leve ls  are a rb i t ra ry  and there is no ray In 

which one kind of injury o r  deprivation can be compared w i t h  

another; that judges are the wrong persons t o  assess damages; 

that  the present system produces awards which are too high or 

too low. 

Broadly speaking, the level of damages i s  a t  present fixed 

73. 

for which the Courts award compensation. In  P h i l l i D S  v. 

T h e  South Western Railway Co., Cockburn C. J. said that the 

p la in t i f f  was en t i t l ed  to  compensation for: - 

We must now ident i fy  those aspects of non-pecuniary loss  

"the bodily i n  jury sustained; the pain undergone; the 
effect  on the health of the sufferer ,  according t o  its 
degree and its probable duration a s  l ikely to  be temporary 
or permanent; It 53 

These are the main heads of non-pecuniary l o s s  (other than loss  of 



expectation of l i f e )  and i n  modern terms they a r e  usua l ly  r e f e r r e d  

t o  a s  pain and su f fe r ing  and l o s s  of amenity. 

74. It is no t  t h e  pract ice  of the  Courts t o  a s s e s s  separate m s  

for pain and s u f f e r i n g  and loss of amenity, and indeed i t  may be 

d i f f i c u l t  t o  say i n  the individual  case that  one pa r t i cu la r  

consequence of the injury f a l l s  under'one head r a t h e r  than the 

other.  

f i nanc ia l  loss u n t i l  t r i a l  is c a l l e d  "special  damage", and i s  

pleaded sepa ra t e ly  f ron "future  loss", the award for non-pecuniary 

loss I s  never d iv ided  i n t o  past  and future  losses. 

I t  is a l s o  worth noting t h a t  while the p l a i n t i f f ' s  

75. Awards f o r  non-pecuniary loss a r e  made i n  one lump sum; 

t h i s  rakes It  Impossible t o  know what r e l a t i v e  importance the 

Courts a t t ach  t o  the  d i f f e ren t  elements of loss. But i t  i s  c l e a r  

what elements a r e  considered, and we a r e  not aware of a single 

reported case where a judge has expressly refused t o  take account of 

any matter which could reasonably be regarded a s  a l o s s  suffered by 

the  p l a i n t i f f .  As Lord Morris  said i n  West v. Shephard immediately 

a f t e r  the passage in h i s  speech quoted i n  paragraph 71 above:- 

"In the  process  of assess ing  damages judges endeavour t o  t ake  
i n t o  account a l l  the re levant  changes i n  a claimant 's  
circumstances which have been caused by the tortfeasor." 

The pain and suffer ing for which the p l a i n t i f f  i s  t o  be 76. 

compensated Includes a l l  the pa in  d i r e c t l y  caused by the in ju ry  

(Including f r i g h t ,  nervous shock and residual p a i n ) ,  the pain and 

su f fe r ing  caused by operations or remedial t reatment ,  and the 

l i k e .  Compensation is also made for a var ie ty  of unpleasant 

mental erpez?iences: 

and shortened l i f e  expectancy; 

embarrassment or humiliation caused by disfigurement; 

the consciousness of present d i s a b i l i t y  

f e a r  of future incapacity;  

and 
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hysteria or neurosis caused by the injury. Of the t o t a l  award . 
of $17,500 i n  Weat v. Shephard the sum of €2,,500 was compensation 

for the p la in t i f f ' s  consciousness of her  condition. 

77. %os8 of amenity" i s  a broad heading, and covers mattere 

which would not i n  ordinary speech be regarded as  l o s t  amenitiee. 

It includes any temporary or permanent l o s s  or impairment Of 

function and any worsening of the p l a in t i f f ' s  health o r  vigour. 

The Courts w i l l  always look a t  the circumstances of the 

individual p la in t i f f :  while a sedentary worker and an active 

outside worker m i g h t  be awarded similar sums for comparable pain 

and suffering, a p l a in t i f f  who loses  a leg  may expect t o  recover 

more if h i s  hobby i s  long distance running than i f  i t  i s  chess. 

If the p la in t i f f  has l o s t  a specific amenity, i f  he can no longer 

work in h i s  garden, play football or the  violin, he w i l l  be 

en t i t l ed  t o  compensation for that. 

78. Since West v. SheDhard it is  c lear  that compensation for 

the physical injury i t s e l f  should be awarded, a s  well a s  for the 

consequential pain and suffering and loss of amenity. This  is 

shown by the speeches o f  Lord Morris54 (with whom Lord Tucker 

agreed) and of Lord Pearce.55 

79. Perhaps the most important feature of the present law is 

that  i t  regards l i f e  as  worth l iv ing  qui te  apart from any 

happiness or pleasure i t  may bring ( see  V. SheDhard; 56 

also Upjohn L.J. i n  b e  V. m57). It follows tha t  any 

54. [I9641 A . C .  326 a t  p.349. 

55. m., a t  p.365. 

56. a d . ,  a t  p.364. 

57. j1962] 1 Q.B. 638 a t  p.662. 



f a c t o r  i n  the  enjoyment of l i f e  i s  something for t h e  l o s s  o f  

which the p l a i n t i f f  i s  e n t i t l e d  t o  be compensated. 

mar i t a l  intercourse,  children, work and, general ly ,  being al ive:  

a l l  these a r e  "amenities" recognised by the law. 

80. In V. w, S e l l e r s  L . J .  dist inguished loss  of 

amenities from l o s s  of happiness and l o s s  o f  enjoyment, and 

explained t h a t  t h e  law did not compensate, except i n  the most 

general  way, for t h e  p l a i n t i f f ' s  l o s s  of happiness. He pointed 

out ,  a s  L o r d  Pearce also did i n  West v. S h e ~ h a r d , ~ ~  tha t  the 

p l a i n t i f f  was e n t i t l e d  t o  damages even though she was just  as 

happy a f t e r  the accident as  &e had been before. 

hand, i n  v. -,59 Diplock L.J. argued t h a t  compensation 

is given for l o s s  of happiness. T h i s  argument h a s  become 

assoc ia ted  with another t o  the e f f e c t  that  where a p l a i n t i f f  

Marriage, 

On the other  

receives  an award of damages for non-pecuniary loss, he i s  in 

t r u t h  being compensated, wholly or mainly, for h i s  consciousness 

of the loss and not  for the l o s s  i t s e l f .  I t  w a s  t h e  decision 

i n  Benham v. Qambling60 dealing with the non-pecuniary loss  

occasioned by l o s t  l i f e  expectancy which gave r i s e  t o  this  

suggestion t h a t  i n  cases o f  personal in)ry the Court0 should 

compensate for l o s s  of happiness, 

81. 

Oamblinq t o  cover a period during which the p l a i n t i f f ,  though 

st i l l  a l ive ,  remain8 wholly or nea r ly  unconscious, arose in  two 

leading  cases. I n  the first of these, v. m, the 

The question of ertencling t h e  pr inciple  o f  Benhan v. 

~ 

58, 

59. 
60. [1941] A&.  157. 

[I9641 A.C. 326 a t  p.368. 

[I9621 1 Q.B. 638 a t  p.663. 



pla in t i f f  had remained unconscious throughout the period f r o m  the 

accident t o  the date of t r i a l  and the medical prognosis was that  

she would never recover consciousness (as indeed she never did). The 

judge awarded 8i5,OOO f o r  the p l a i n t i f f ' s  general l o s s  of amenities 

and E400 f o r  her l o s s  of expectation of l i f e .  

of the Court of Appeal (Sellers L,J. and Upjohn L.J.) upheld this 

The majority 

award. 

p l a in t i f f ' s  3+ years' unconscioueness t o  the date of t r i a l ,  plus 

E i , 0 0 0  for her loss thereafter. 

Diplock L. J. would have reduced i t  to si ,500 ror  the 

Be said he regarded the 

differing aums awarded by courts for different d i sab i l i t i ee  .e:- 

"an attempt by the court, imperfect though i t  a t e t  
necesearil be, t o  assess the comparative extent by ai& 

l i ke ly  to  be reduced by these respective kinds O S  
injuries.n 61 

the victlm 9 s pleasure, happiness and enjoyment of l i fe  is  

Diplock L.J. considered that pain and Usab i l i t y  could be equated 

only because each reduced the happiness o r  the victlm, 

regarded as implicit  in pen ha^ v. oamblinq. 

difference between tha t  case where the victim wae unconeciopr and 

an ordinary cam of physical d i sab i l i t y  than that  the uncoluaious 

victim l o s t  the sorrows o r  life a8 well a s  its jors, rhersam in 

an ordinary case d i sab i l i t y  right result in a eubs t rn t i i l  b.lmee 
o r  unhappiness, since the joys of l i re  r igh t  be reduced, d i l l 0  

the sorrow8 remained the same. Arter rererring t o  the gem- 

l eve l  of aWaPdB, Diplock L.J. stressed the point that tho 

p la in t i f f ,  having no conecioueness of deprivation, and h8v- 

been spared the pains and sorrows o r  life, had l o s t  o a l y  the 

balance of happiness over unhappiness; and tor that v. 

Qambling had prescribed a modest figure. 

Diplock L.J. agreed tha t  i t  was not a relevant qpeetion .hether 

the p la in t i f f  needed or could use the damages awarded t o  her, an 

opinion coniirmed by the House of Lords i n  v. 8hdm. 
61- 

Thle he 

H e  s a w  a0 other 

It ahould be noted th8t 

[ I9621 I Q.B. 638 a t  p.665. 
12 



82. =, Paul1 J. tried @& V. SheDhard, a somewhat s imi l a r  case, 

b u t  one where the p l a i n t i f f  appeared t o  have some t r a c e s  of 

conaciouanees. The judge r e f e r r e d  t o  the award i n  lise v. &ye, 

b u t  thought t h a t  the p l a i n t i f f  before  him was worse off a s  she 

was to some ex ten t  aware of her condition. H e  awarded €f7,500 

Shortly after the decision o f  the H i g h  Court i n  Bise v, 

. general  damages, and E500 for l o s s  of expectation of l i f e .  T h e  

House of Lords upheld the award; b u t ,  for the reasons which w i l l  

be summarised i n  the next two paragraphs, Lords R e i d  and Devlin 

d i  seented. 

83. 
bistinguished two factors:  what t h e  p l a i n t i f f  had l o s t ,  and what 

she must f e e l  about it, the l a t t e r  being more important. He did 

not Bee i n  Benham v. Qambling any general  p r i n c i p l e  tha t  damages 

should be assessed by balancing happiness and unhappiness. 

Lord Reid thought62 that  the case  of a dead m a n  and the case o f  

an unconscious man were comparable t o  the extent tha t  damages 

could give no r e a l  benefi t  or s a t i s f a c t i o n  t o  e i t h e r  of them, 

The relevance of consciousness he defined as  follows:- 

In h i s  d i s sen t ing  speech i n  West v. BheDhard, Lord Reid 

" A l l  t h a t  I would take from Benham's case i s  t h a t  in  
assess ing  damages on an ob jec t ive  basis,  independently of 
what the in ju red  person knew or f e l t ,  a low f i g u r e  was 
taken. And t h a t  i s  some j u s t i f i c a t i o n  for t ak ing  a 
moderate f i g u r e  for the ob jec t ive  element i n  a claim by a 
l i v i n g  person for l o s s  of amenity and a t t ach ing  more 
importance t o  what he knows a d f ee l s  about h i s  deprivation 
than t o  h i s  ac tua l  injuries."%3 

On t h a t  b a s i s  Lord Reid thought t h a t  €5,000 was an appropriate 

BUP for the  p l a i n t i f f ' s  physical  i n j u r i e s ,  and 86,000 for her 

coneciouanese of  the deprivation. 



84. We now turn to  Lord Devlin's dissenting speech.64 He 

agreed w i t h  what Diplock L.J. had said in W- v. K C  and thought 

tha t  penham V. Gambling was fundamentally on the right lines. H e  

would not distinguish between sudden death and death precedea by 

unconsciousness; and if the probabili ty were that the plaintiff  

could not use the damages awarded, t h i s  was a good argument for a 

modest assessment- 

85. 
(Yenzies J. dissenting) held, i n  deciding on the ac t ion  o f  an 

unconscious p l a in t i f f ,  that they proposed t o  follow Benham V. 

Gambling, and not v. Shephard, which conflicted w i t h  i t  and 

ought not to be followed. The t r i a l  judge had awarded a modest 

sum f o r  l o s s  of amenity, but said tha t  he would have awarded a 

larger sum if he had followed && V. SheDhard. The judgments i n  

the H i g h  Court of Australia show the various strands of  reasoning 

which may tend to  r e su l t  i n  modest awards in  such cases. Thus 

Kitto J. said that the sum awarded should be very moderate because 

the p la in t i f f  was released from a l l  l i a b i l i t y  t o  unhappiness;. and 

he put special emphasis on the point that  i t  was improper t o  place 

too high a value on what the p l a in t i f f  had l o s t ,  since one could 

not really form an idea o f  it. Windeyer J. thought tha t  no 

award should be made i f  it could not be used for  the p la in t i f f ' s  

advantage; 

this. 

86, 

I n  Skelton V. E ~ l l i n s , ~ ~  the H i g h  Court o f  Australia 

but no other member of the Court agreed with him on 

In  Andrews V. Freeborou&66 the first English case i n  

64. Ibid., a t  p.362. 



which an action was brought by the personal representatives a f t e r  

the deceased (an 8-year-old g i r l )  had been unconscious for a 

substantial  period '(nearly a year) before the death,  the Court 

o f  Appeal ( W i n n  L.J. dissenting) expressed great sympathy w i t h  

the views of the High Court of Australia but f e l t  bound by Weet 
V. The t r i a l  judge had awarded 82,000 for the period 

of nnconsciousness: the majority of the Court o f  Appeal did not 

think that this was excessive, although they rejected any 

suggestion that  previous cases had set up a tariff  of E2,000 a 

year for unconsciousness. Winn L.J. said that  i t  was open to 

doubt whether the personal representatives could recover in the 

same way as  the deceased would have done in  her l i f e ;  but in  any 

case he would have held that E500 was sufficient compensation for 

the loss of a year of a child's l i fe ,  the quali ty of which was 

not a s  highly developed and appreciated as that  of an adult. 

87. 

to  be given. 

would say that  the p la in t i f f  is worse off, or is it hi0 

consciouesess of, and d is t ress  a t ,  h i e  loss? If compensation is 

given for the actual  loss ,  how is t ha t  to  be defined? Is it t o  

be the injury, disabi l i ty  and loss of the opportunity t o  lead an 

ordinary l i f e ,  w i t h  i t s  good and bad times; 

degree to  which the plaint i f f  is l e s s  happy than he was before 

the accident? If the touchstone is consciousness, broadly 

speaking, cases i n  which the p l a in t i f f  is wholly o r  nearly 

unconecious o r  in which he pot te rs  happily and moronically around 

the garden will receive comparatively low awards. 

is lose, then i t  can be said of the unconscious p la in t i f f  that he 

has lo s t  a l l  life's happiness and thus deserves a substantial 

The question is what is the loss for which compcnsation is 

Is it  the actual loss ,  the degree of which one 

or is it  to be the 

If the test 
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award even though he i s  not actually unhappy. 

88, The great advantage of  the present " loss"  method of approach 

is tha t  the Court can make a comparative assessment o f  the gravity 

of the p l a in t i f f ' s  injury. 

when i t  finds that  a p la in t i f f  whose l eg  i s  severed above the knee 

is worse off than one whose leg is severed below it - and ahould 

receive more compensation. It does not have to  decide whether he 

is unhappier a s  a result. 

It can appeal to commonly held v i e r s  

89. 
non-pecuniary lo s s  upon an assessment of l o s s  of happiness it 

m i g h t  award no damages under this head to a man who had been 

blinded or crippled but had made the best of it. It i s  our 

provisional view tha t  any tes t  based on 811 assessment of loss of  

happiness should be rejected. There is great fbrce i n  the 

majority view i n  v. 

be d i f f i cu l t  to devise a workable method f o r  asseasing such a 

loss: 

accident (or future) s ta tes  of mind would be speculative; any 

c r i t e r i a  for deciding what was the victim's state of mind would be 

speculative; any c r i t e r i a  for deciding whether a given s ta te  of 

mind counted a s  happiness, and to what degree, would be illusory. 

Furthermore ( a s  Lord Reid agreed) it might be wholly undesirable 

to  accentuate the extent t o  which i t  might pay a p l a in t i f f  to 

show himself ill-adjusted to the e f fec ts  o f  h i s  accident, and not 

restored to  h i s  ordinary outlook on l i f e .  

90. In V. a d  V. BheDhard the Court Of Appeal 

and the House of Lords were unanimous i n  holding t h a t  the damages 

should not be reduced because the p la in t i f f  could not  us6 them. 

But since much of the force of the arguments of the dissentients 

If a Court were to base its award o f  compensation for  

and Vest v. Qheaar4 tha t  it would 

the comparison o f  the p l a i n t i f f ' s  pre-accident and post- 
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in these decisions is based on the pointlessness of giving 

co8pensation which cannot be used by or  on behalf of the 

p la in t i f f ,  w e  feel w e  should, in paragraphs 91-92 below, consider 

in rather more d e t a i l  whether an award should be denied o r  

reduced if the p la in t i f f  cannot use It. 

91. 

Qp whether the p la in t i f f  can use it. 

distinguish between money which w i l l  not be used by the p la in t i f f  

(e.g. roney awarded to  a very rich man) and money which cannot be 

used for  the p l a i n t i f f ' s  benefit; 

difficulties In defining what is meant by nusen. 

%sed* I f  It is bequeathed by will? 

compensated by being able to  leave money to t h e i r  children or 

gire it direct ly  during their l ifetime. Is it possible t o  d r a w  

a l i n e  between disposing o f  money by one's w i l l  or allowing it t o  

paee under an intestacy; 

p la in t i f f  i s  in no condition to  appreciate that  his money is 

passing t o  re la t ives ,  or to the Treasury? It is our provisional 

view that the law should not take account of the f a c t  that a 

p la in t i f f  cannot use the damages awarded t o  h i m .  Moreover, it 

has never been suggested that compensation should not be given 

f o r  a p la in t i f f ' s  l o s s  of earnings if i t  could not be used for  

h ie  benefit . 

prim a fac ie  it m i g h t  seem unworkable to  make an award turn 
' 

It would be necessary t o  

there are a lso considerable 

Is money 

Some might feel  amply 

and does it make any difference i f  the 

92, 

why the money should not be spent by the re lat ives  I n  seeking to  

establish contact w i t h  the p l a i n t i f f  and in helping him, where 

possible, t o  return to  some form of l i f e .  

think i t  would be undesirable tha t  speculation a s  t o  the 

p l a i n t i f f ' s  exact level  o f  consciousness should give r ise  to 

Even i n  cases of lack of consciousness there  is no reason 

We provisionally 
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large differences i n  the amounts of awards. 

95' 

the Courts, but o n l y  a number of broad principles, overlapping or 

contradicting each other i n  some cases. These appear to  be:- 

The principle that awards must be " fa i r  aab 

reasonable". 

The need for moderation is not inconsistent w i t h  damages 

being "ful l"  or "adequate" .68 

Certain attempts have been made by the Courts t o  get 

away from the vagueness of the test that  awards should 

be "reasonable* and t o  suggest objective standards to 

f i x  the general level of awards. O m  was suggested by 

Diplock L.J.69 that  It is no use giving more atmagas 

than a substantial  proportion of defendants could pay, 

since otherwise p l a i n t i f f s  w i t h  the same in jur ies  Would 

not be treated equally. 

even referred to the poss ib i l i ty  of heavy award6 putting 

There a re  no s t r i c t  rules of law governing the practice o r  

(a) 
67 

(b) 

(c)  

Some judges have in dicta7' 

defendants out of business, but we have no reason t o  

suppose that  judges i n  general have allowed this 

consideration to  influence t h e i r  awards. 

67 

68. 

69 

70 

See e.g. Se l le rs  L.J. i n  wise V. 
p.653 and Pearson L.J. i n  Oliver 
210 a t  p.243. 

See e.g. Se l le rs  L.J. i n  a r re  v. [I9641 1 W.L.R. I 
a t  p.6 and i n  Wise V. &-221 1'Q.B. 638 a t  p.650. 

See Wise V. [ I9621 I Q.B. 638 a t  p.670. 

See Brett  J. i n  Rowleg v. L. & S.W.R . (1873) La, 8 Ex. 221 
a t  p.231, Cockburn C.J: in  Phillin* L. & B,W.Ry. (1879) 
4 Q.BJ). 406 a t  p.#7 and Greer L.J. in  Reavs v. Perri te Ltd= 
[I9371 2 A l l  E.R, 60 a t  p.61. 



It was also suggested by Diplock L.J,71 that ,  since 

wealth beyond a moderate share does not increase 

happiness, there i s  no point i n  awarding compensation 

for l o s s  of happiness beyond that moderate share. 

On the old dicta that  compensation for  pecuniary injury 

should be f a i r  not full, Lord Devlin, in West V. 

8hephard, made the following comment: - 
'I think it means this. What would a fair-minded 

m a n ,  not a millionaire, but one with a sufficiency 
of means to  discharge a l l  h i s  moral obligations, 
feel called upon t o  do f w  a p l a i n t i f f  whom by h i s  
careless ac he had reduced to  so pi t iab le  a 
candi tion?fl$2 

T h i s  test, that  the defendant ahould do whatever money 

can do to  compensate the victim, i s  an approach t o  a 

definable objective test, but i t  requires that the Court 

should first identify a "fair-minded man, not a 

millionaire" and then discover h is  views on the matter. 

Yet another way i n  which the level o f  awards might be 

asaeeeed on an objective basis  has been suggested by 

Harman L.J. in Warren V. ginR viz:- 

"It eeem t o  me that  the first element in  assessing 
euch compensation is not to add up items a8 loss  of 
pleasures, of earnings, of marriage prospects, of 
children and so on, but t o  consider the matter from 
the other side, what can be done t o  alleviate the 
disaster  to the victim, what rill it cos t  t o  enable 
her to  l ive  a s  tolerably as may be i n  the 
circumstances?" 73 

Bo long a8 the Oourte have, without guidance, t o  arr ive 

a t  an arbi t rary figure t o  award for non-pecuniary loss 

71. Bee v. [I9621 1 Q.B. 638 a t  p.670. 

72. [1964] A.C. 326 a t  pp.356-7. 

' 73. [I9641 I W.L.B. i a t  p.10. 
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we provisionally think #at a s  a Virst element* t h i s  

c r i te r ion  is right. 

94. 
Lord Denning Y.R. in 

where a pla in t i f f  is greatly reduced in his a c t i v i t i e s  by reason 

of grave injuries,  he saidr- 

The s i tuat ion i s  eummed up by the diet- Of 

V. J m e ~  where, in speaking or  cases 

“He is deprived of much that makes life worthwhile. MO 
money can compensate ro r  the loee. Y e t  conpensation has t o  
be given in money. o meet it, The problem I s  Insoluble. 
the judges have evolved a conventional meamre. m i %  

The h u d a  ea a s  a rb i te re  of n o n w e d a r y  damages? 

95. 
“conventional measure” i t  seems eometimes to have been rorgotten 

that there is no principle, the application of which, w i l l  answer 

the simple question; 

of an eye? 

In their  search for principles upon which t o  base this 

what damages must be awarded for the loee 

The answer to  this question a t  present &van is that  

the amount is what the judges think i t  ought to  be and, ir this 
fac t  is squarely faced, it leads inevitably to the question 

whether the judges are the proper people t o  f l x  the conventional 

scale. 

96, In our consideration of t h i s  question we would not hare it 

forgotten” that, particularly since the virtual disappearance of 

jury t r i a l ,  the judges have achieved a high degree of uniformity 

which i s  a matter upon which we place great importance because the 

predictabil i ty of  awards thus created fac i l i t a tes  settlements. , . 

Uniformity a s  Diplock L.J. pointed out i n  Hennell v. R a n a b ~ l d o , ~ ~  

,is maintained by the existence o f  a consensus between judges and by 

74. 
75. See para. 9 above. 

76. 

El9651 2 W.LJt. 455 a t  p.467. 

[1963] 1 W.L.R. 1391 a t  p.1393. 
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the court  of Appeal's power t o  a l t e r  a judge's award if i t  i s  

a u t  of l i n e  w i t h  cur ren t  pat terns .  

Bar are a l s o  i n  the hab i t  of discuss ing  awards among themselves, 

and of r egu la r ly  consulting c e r t a i n  pUbliCatiOn8 whlch c l a s s i f y  

m a d e  and m a k e  a wider s e l ec t ion  of them access ib l e  than do the 

Law Reports. 

97. It is not,  however, the uniformity o f  the s c a l e  w i t h  which 

we are here concerned but i t s  content.  As w l l l  appear when we 

come t o  consider poss ib le  a l t e r n a t i v e  methods of tria177 we a r e  

of the opinion t h a t  t r i a l  by Judge alone i s  the  b e s t  method of 

aeseseing danages for personal i n j u r y  claims, l a r g e l y  because o f  

t he  need for uniformity and p r e d i c t a b i l i t y  but  a l s o  because judges 

can bes t  weigh the  evidence which i s  cal led not only t o  i den t i fy  t h e  

in ju ry  and i t s  prognosis bu t  a l so ,  and usua l ly  more importantly, t o  

d i s t inguiah  i t  a s  less or more se r ious  than the  nom. It is, 

however, much l e s s  easy t o  see why the nom should b e  fixed by 

t h e  judge8 In t h e  first place. 

1 Dosaible l e a i s l a t i v e  t a r i f f  for non-Decuniarr damaues 

98. 

l e g i s l a t u r e ,  t o  f i x  what, i n  a system o f  law based upon fau l t ,  

the compensation t o  be paid by t o r t f e a s o r  t o  victim should be for 

an i d e n t i f i a b l e  Injury, and t h i s  has  l e d  u s  t o  consider whether 

Judges and members of the 

It is a t  l e a s t  arguable t h a t  i t  i s  for soc ie ty ,  through t h e  

we ought t o  recommend a l e g i s l a t i v e  t a r i f f  d i r e c t e d  t o  the 

guneral l e v e l  of assessment of awards f o r  non-pecuniary l o s s  i n  

respec t  of epec i f i ed  i n j u r i e s  or t h e  loss of a spec i f i ed  f acu l ty .  

The exis tence of such a t a r i f f  would not,  o f  i t se l f ,  .give the 

answer f o r  any given case and the determination of part icular  

77. See paras.  209-217 below. 
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awards would be lef t ,  as  a t  present, to  the judgw. What It 

would do would be t o  substitute, f o r  example, a CRU f ixed by 

legis la t ion for the  present E3,WO nom7' for  the l o s s  o f  an eye. 

It would still be possible by eridence and argument t o  demonetrate 

tha t  the part icular  injury under review merited more or l e s s  

compensation than the norm. 

99, 
t a r i f f  except, perhaps, the Industr ia l  Injuries Benefit 8chsdule, 

but t h i s  Schedule does not purport t o  indicate compensation in 

the form of an award but merely i n a c a t e e  a percentage disablement 

re la ted to l o s s  of faculty. 

is intended t o  be applied by a medical board, which is not 

concerned with an assessment in money or w i t h  the part icular  

amenities mhich the injured person has lost .  

There is very l i t t l e  precedent in Engliab law for such a 

Furthermore, it is a Schedule which 

100, 

comprehensive t a r i f f  of awards for all different injur ies .  

However, i t  should be possible to draw up a list which would avoid 

excessive r ig id i ty  and Yet furnish a workable guide t o  the Courts. 

Much would st i l l  have to  be determined by analogy and i t  would 

have to be made clear that the t a r i f f  was not intended t o  be 

cumulative but that ,  in the case of multiple in jur ies ,  the whole 

picture had to  be considered, in re lat ion,  of course, to  the 

t a r i f f  figures. It would, however, permit meaningful submissions 

a s  to  the amount to  be awarded and the giving in judgment of an 

indication a s  to  the analogous relationship between the injuries 

suffered and the nearest tariff figure.  

It is c lear  that  it would be impossible t o  make a 

78. Watson V. H e S l O D  (1971) 115 Sol. J. 308 per Salmon and 
Sachs LJJ. 
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131. The tariff could work i n  var ious  ways: - 
by s e t t i n g  upper and lower limits; 

by ind ica t ing  an average f igure;  

by ind ica t ing  a minimum figure.  

( a )  

(b) 

( c )  

Of these we r u l e  out immediately a t a r i f f  w i t h  upper and lower 

l i m i t s  for each injury.  There is no injury the e f f e c t  of w h i c h  

could not be aggravated by some o t h e r  injury or its impact on 

some amenity c e n t r a l  t o  the p a r t i c u l a r  p l a i n t i f f ' s  l i f e ;  i n  such 

cases  an upper l i m i t  m i g h t  well  work in jus t i ce .  Similarly t h e r e  

could be cases, for example, where an already u s e l e s s  l eg  i s  l o s t  

because of i n ju ry ,  when any sens ib l e  lower l i m i t  wouldbe too 

high 

102, If i t  were decided t o  have a l e g i s l a t i v e  t a r i f f  our 

provis iona l  view i s  tha t  i t  should contain average f igures .  T h e  

e f f e c t  of mch a t a r i f f  would be t h a t  the ind ica t ed  for each 

in ju ry  would be the compensation f o r  t ha t  i n ju ry  and i ts  e f f e c t s  

i n  an average case,  a reasonable award for the ord inary  p l a i n t i f f  

without any spec ia l  features  i n  h i s  case. The judge would weigh 

the  various f a c t o r s  i n  each case i n  order t o  determine whether t h e  

award should be above or below the  average, and by what amount. 

103, 

judge o f  the lowest award appropr ia te  t o  a p l a i n t i f f ,  i n  the 

absence o f  exceptional circumstances, whatever h i s  or her sex, age 

or habi ts .  The d i sc re t ion  t o  award an amount i n  excess of the 

minimum would, o f  course, be unfe t te red .  The d i f f i c u l t y  we f e e l  

about t h i s  approach l i e s  i n  the necessary q u a l i f i c a t i o n s  as t o  

exceptional circumstances. 

104. %ether  or not there ought t o  be l e g i s l a t i v e  t a r i f f  depends 

upon the vier one takes  a8 t o  who ought t o  decide the conventional 

In a minimum t a r i f f  an i nd ica t ion  could be given t o  the 
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sca le .  

t h a t ,  save i n  except ional  circumstances, the Cour t  should not 

exercise  i t s  d i sc re t ion  t o  allow a jury i n  act ions for personal 

in jury ,  a number of Members of Parliament put down a motion 

deploring the decis ion on the ground t h a t ,  i f  i t  became even 

more d i f f i c u l t  t o  ob ta in  t r i a l  by jury, awards would remain 

standardised a t  too l o r  a l eve l ,  and the re  i s  undoubtedly a 

considerable body of opinion which f e e l s  tha t  the judges have 

drawn the scale  too low and are too  re luc tan t  t o  inc rease  it to  

take account of t he  f a l l  i n  the r e a l  value of  money. We think 

t h a t  the  bes t  a l t e r n a t i v e ,  i f  one is thought necessary,  to 

unguided jud ic i a l  d i sc re t ion  on t h i s  aspect of damages is a 

l e g i s l a t i v e  t a r i f f ,  which could be automatically geared t o  the 

Cost of l i v i n g  index. We have come t o  no f i n a l  conclusion 

ourselves  upon the d e s i r a b i l i t y  of such a t a r i f f  and Inv i t e  

comment upon t h i s  aspect  crf the paper. 

After  the decis ion i n  Ward v. James,79 which l a i d  down 

3he DrObleln of overlao 

105, There is one f i n a l  matter which has  recent ly  become - 

important i n  the considerat ion of non-pecuniary l o s s  and tha t  i a  

the  so-called overlap between the damages awarded for 100s of 

amenity and pecuniary l o s s  i n  the form of fu ture  earnings.  

g l e t che r  V. Autocar and TransDorters Ltdt,'O Diplock L.J. pointed 

out" i n  regard t o  the amenities the p l a i n t i f f  had l o s t  that ,  t o  

the  extent tha t  the value he placed upon them wae in p a r t  

r e f l ec t ed  i n  the money t h a t  he spent on them, t h i s  was already 

In 

790 [ I9661 I &.Be 273. 

80. [ I9681 2 8.B. 322. 

81- w., a t  p.351. 
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provided for in compensation for h i s  loss of  earnings and to t h i s  

extent he had been awarded money in place of the amenities he 

rodld have spent 1%. on; and he used this consideration t o  justify 

the  damages awarded for pain, wffer ing  and l o s s  of amenity which, 

in  h i s  dissenting judgment, Balaon L.J. considered t o  be too low. 

lo&, 
overlap of t h i s  nature would only  be taken in to  account i f  the 

Court were proposing to add something t o  the normal compensation 

for a part icular  injury in respect of a par t icular  loss of' 

uen i ty .  

In h i s  judgment Balmon L.J. expressed the opinion that  an 

107. 

presents d i f f i c u l t i e s  from the theoretical and analytical points 

of view but, in practice, we do not think that  i t  has any 

substantial e f fec t  upon the conventional sums awarded for 

non-pecunlary loss,  nor do we think that it ought t o  have. If 

the loss  of a special  amenity has  the effect o f  increasing an 

award of damages for non-pecuniary lose above the conventional 

811p (as we thia it can and should) we do not think it ought t o  

be relevant to  enquire what tha t  amenity cost. 

and the fieheman should be equally compensated for their l o s t  

recreation a l t h o u a  the fisherman may have spent large Bums for a 

rod in a good t rout  stream. 

This aspect of the inter-relation of heads of damage 

The fell-walker 

me D r O b l m !  O f  overlaD a8 treated i n  Smith v. Central Asbestos Co. 

108. However, in a very recent case, the Court o f  Appeal has 

applied the "orerlap" principle i n  a rather different  way. In 

- Smith v. Central Asbestos Co.82 there were seven plaint i f fs  who 

82.  [lg71] 3 W.LJ1. 206. 
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had a l l  contracted asbestosis  i n  varying degrees over  long gears 

of working for t h e  defendants. Each was awarded damages which 

were itemised under two heads of "Lose of future  earnings" and 

%ass of amenities of l i f e " .  The amounts awarded for l o s s  of 

fu tu re  earnings were calculated upon an ar i thmetical  basis but 

t he  amounts awarded for l o s s  of amenities were, i n  some cases, 

l e s s  than they would otherwise have been, because the amounts 

awarded for fu tu re  l o s s  of earnings were high. Two examples 

from t he  judgnent of Lord Denning show what was done:- 

"Smith i s  aged &. He h a s  severe and progressive 
asbestosis.  He has not worked for four years  and is not 
l i k e l y  t o  work again. H i s  expectation of l i f e  i s  Six t o  
e ight  years. The judge awarded these figures:- 

E 
Specia l  damages 2,888 
Loss o f  expectation of l i f e  500 
Loss of fu tu re  earnings ( a t  $1,325 a year) 7,000 
Pain and suffer ing,  etc.  6,000 - 

Tota l  S16,38Bn - 
"Dodd is  aged 55. H e  has severe a sbes tos i s  with 

severe d i s a b i l i t y  and a moderate r a t e  of progression. 
H i s  expectation of l i f e  i s  s ix  t o  e ight  years. 
a l i g h t  job i n  the Home Office. He i s  u n l i k e l y  t o  be 
able t o  work for more than t h r e e  years. 
these sums:- 

He has 

The judge awarded 

E 
Special  damages 700 
Loss of expectation of l i f e  500 
Loss  of fu tu re  earnin s 

4, 500 
(3  t o  5 years a t  2.387' a year and the 
l a s t  3 years a t  2.743 a year) 

Pain and suffering, e tc .  8,000 - 
Tota l  S13,700tt - 

109. Both p l a i n t i f f s  had severe asbestosis  and both  had the 

same expectation of l i f e  and yet Dodd received €2,000 more for 

83. Ibid., a t  p.216. 
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pain and s u f f e r i n g  than did Smith, although Dodd (who was a t  

l e a s t  able t o  do l ight work) would seem to have been suffering 

less. The reason for t h i s  discrepancy appears p l a i n l y  from a 

passage i n  the  judgment of Lord Denning:- 84 

"No quest ion a r i s e s  i n  any of the cases  a s  t o  the 
spec ia l  damages or the l o s s  of expectation of l i f e .  
contes t  i s  only a s  to l o s s  of fu ture  earnings during the 
"years of survival" and for the  pain and su f fe r ing  etc. 
(such a s  l o s s  of amenities of l i f e )  during those  years. 

The  

Before I d iscuss  these,  I would say a few words about 
the  severance of  items of damage. In  Watson v. Powles 
[I968 1 O.B. 596, and l e t c h e r  V. Autocar and Trans o r t e r s  - Ltd.  219681 2 Q.B. 322,- discouraged judges fDrom 
taking the  items separately and st adding them up a t  the  
end. But s ince  Jefford V. Qee E9701 2 Q.B. 130, the 
judges have t o  i t m h e  damages i n  order t o  calculate the 
in t e re s t .  T h i s  does not mean t h a t  the t o t a l  award is  
necessar i ly  t o  go up higher  on tha t  account. The t o t a l  
award i s  st i l l  t o  be one which gives him a f a i r  compensation 
i n  money for his  injury. Care must be taken t o  avoid the 
r i sk  of overlapping. 
point i n  mind. He int imated tha t  a high f i g u r e  for l o s s  of 
fu tu re  earnings might go i n  reduction of the award for pa in  
and su f fe r ing  and l o s s  of amenit ies  of life: 
support for this i n  the only  o the r  a sbes tos i s  case which has 

Thesiger  J. in  this very  case had t h i s  

and he found 

come before the  court: 
Co. Ltd.  (unreported) R o m  J., October 19, 19bf. 

S a l e s  V. Dicks Asbestos  & Insu la t inq  

I think there  is a good dea l  i n  this.  When a m-m i s  
s t r i cken  w i t h  a disease l i k e  asbes tos i s ,  it must be a comfort 
t o  him t o  know t h a t  he i s  g e t t i n g  full compensation for 106s 
of h i s  f u t u r e  earnings. It w i l l  do something t o  re l ieve  h i s  
d i s t r e s s  on being put on l ight  work or put ou t  of action 
altogether.  To t h a t  ex ten t  the  award for loss of amenities 
may be reduced. The judge a l s o  pointed out  t h a t  high wages 
of ten  represent  "danger money", so that compensation a t  t hose  
r a t e s  inc ludes  compensation for risks which he no longer 
incurs  when he is  on l ight  work. 

by the judge were a s  follows:- 
Turning now to  the ind iv idua l  cases, t he  sums awarded 

Loss of fu ture  earnings Loss of amenities of l i f e  
Smith E7,OOO E6,000 
YcCourt €6 t 500 E6,OOO 
Drake €4,000 €7 , 500 
Dodd €4,500 $8,000 
Roof €1 ,700 E2,OOO 
Raper E4,500 €6 t 500 
Sampson €4,500 $7,000 

84. w., a t  p.218. 
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If you work out the figures for l o s s  of f‘uture earnings, 
for the #years of survivaln, you w i l l  see tha t  i n  many cases 
they are on the high side: 
ahould be made on that  score, seeing that a man gets  nothing 
for h i s  l o s s  of earnings during the *lost  years*. 
not disturb the Judge’s figures on those heads.” 

but I do not think a complaint 

I rould 

Critiaue of S m i t h  V. Central Asbestos Co. 

110. 

Smith V. Central Asbestos Co. expoaes a contrast between two 

possible views of the relationehip between dmeges f o r  pecuniary 

and for non-pecuniary loss. The first i s  that, although for the 

purposes of the calculation o f  in te res t  the amounts for different 

heads of damage ahould be separately assessed, still one has to 

look t o  the overall  si tuation of the p la in t i f f  and the to ta l  

awarded to h i m  and to  be aware that  damages awarded under one head 

may have an effect on alleviating lose  under the other. 

the claimed advantages of thie method of approach is tha t  s in i la r  

injur ies  may receive a similar overall  compensation, so that  

awards i n c a s e s  where there i s  and i s  not substantial  pecuniary 

loss  do not come too much out-of-line w i t h  each other. 

possible view is to see it as  more f a i r  to t reat  conpeneation for 

pecuniary loss  and non-pecuniary l o s s  quite eaparately, and to see 

It seems t o  us that  the judgment of the Court of Appeal i n  

One of 

The other 

the purpose of the law of.damages a s  that  of baking full 

compensation f o r  the one and reasonable compensation for the O t h e r -  

solution to the Drobler o f  overlaEP 

111. 

development of the law and practice of the Courts i n  accordance 

w i t h  the two possible views o f  the overlap problem discuseed in 
the foregoing paragraph. 

112. For our part ,  however, we  feel that examination of the 

We would welcome coament on the general des i rab i l i ty  o f  the 
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judgments in mith V. Central Asbestos CO, shows the subtlety 

urd over-complexity which i s  required on the approach adopted by 

the Court of Appeal in that case. We think tha t  i n  the attempt 

t o  do perfect N s t i c e  there nay be seeds of in jus t ice .  

113. Our provisional conclusion on how t o  resolve the problem 

of overlap a8 posed by the decision i n  

a l a  that  a be t t e r  result i s  achieved by t r ea t ing  the assessment 

O? pecuniary and non-pecuniary l o s s  as  independent of each o ther .  

On this approach we suggest tha t  the damages should be assessed 

on the basia t ha t  the p la in t i f f  is entit led to  receive:- 

V. Central Aebestos 
* 

(a) Compensation for h i s  f u l l  pecuniary l o s s  (subject, of 

course, t o  the recognised deductions and allowances). 

lrnd also compensation for h i s  non-pecuniary loss i n  

accordance w i t h  the recognised scale depending upon the 

nature of the injury. 

85 

(b) 

Thue the global overall  award should comprise the t o t a l  sum ar r ived  

a t  by adding together the independent aseessments of pecuniary and 

non-pecuniary loss. 

114. In any par t icu lar  case w e  can see no jus t i f ica t ion  f o r  

reducing the award for non-pecuniary loss because the victim ail1 

also receive an award for h i s  loss of earnings. The  lose of a 

l e g  i n  terms of suffering and l o s t  amenity i s  the same for a man 

w i t h  a high sa la ry  a s  for a low-wage earner (or for the victim such 

a s  a housewife who earned nothing) and both should, in  principle, 

receive the same amount for t h e i r  non-pecuniary loss. If the 

p l a in t i f f ,  such as a housewife, i s  unable t o  prove a loss O f  

earnings, w e  see no injustice i n  the award being limited t o  

non-pecuniary lose. 

85. The principles for the assessment of pecuniary loss for a 
l iv ing  p l a in t i f f  are discussed further i n  d e t a i l  i n  
Section (D) below. 
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115. Bimilarly w e  see no jus t i f ica t ion  fo r  reducing the  amount 

assessed a s  the f u l l  pecuniary l o s s  by the argument that the 

p la in t i f f ,  because he has received the f u l l  scale award for hie  

suffering and l o s s  of amenity, is saved the necessity of devoting 

par t  a t  l ea s t  of h i s  award for l o s s  of earnings to  providing 

himself w i t h  new amenities i n  place of those which he has lost. 

We can see no jus t i f ica t ion  for reducing the award for lose of 

earnings by t h i s  process of reasoning. The victim who was earning 

good money before h i s  accident could spend h i s  earnings as he 

thought f i t  and he should be placed, by h i s  award for pecuniary 

loss, i n  the same financial position with the same field of choice 

a s  t o  how he spent h i s  money, a s  he was before the accident. It 

seems wrong that  the award for loss of earnings should be aeeessed 

a t  l e s s  than f u l l  compensation because the p la in t i f f  can be 

expected to  l i m i t  h i s  pre-accident spending habits 

i n  order to make good some pa r t  o f  the non-pecuniary lo s s  of 

amenity inf l ic ted on h i m  by the tortfeaeor. 

116. 

provisional conclusions we have reached i n  paragraphs 114 and 115. 

We cannot help feel ing that the present disposition o f  the Courts 

t o  reduce the damages i n  order to obviate the so-called problem 

of overlap is  motivated to some extent by the feel ing that there 

is, or should be, a scale of f igures  for the overal l  sums awarded 

i n  particular types of claim. We see no jus t i f ica t ion  i n  logic 

or i n  justice for the existence o f  any pattern of overal l  awards 

a s  such. 

i tself ,  be capable of arbitrary adjustment. It should only  be 

such sum as  represents the addition of the awards for pecuniary 

lo s s  and non-pecuniary loss assessed ind'ependently of each other. 

There is one f i n a l  point which is implicit i n  the 

The amount comprising the  overall award should not, i n  
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(D) P RINCIPLES OF THE ASSESSMENT OF PECUNIARY LOSE 

J?OR A LIVINQ PLAINTIFF 

IntroductorY: 

assessment di st inmi shed 

117. In this section we deal w i t h  the principles and detailed 

rules  for the assessment of pecuniary loss  i n  a claim by a l iving 

p la in t i f f ,  and in Section (E) we do likewise w i t h  regard t o  the 

assessment of a claim under the Fatal  Accidents A c t s .  

118. 

where we discuss the important question o f  the method of  assess- 

ment which is adopted by the Courts. The discussion in Section 

(F) w i l l  juxtapose the so-called  multiplier^^ method of assessing 

the capital  value of the lump ~ u m  award and the method whlch can be 

advocated as  a possible alternative to the multiplier,  namely t h a t  

of assessing the lump ~ u l p  by means of a discount r a t e  based upon 

actuarial  techniques and actuarial  evidence. 

119. 

method respectively i s  followed a t  the end o f  Section (F) by an 

examination of the extent to which inflation should be taken i n t o  

account in the assesanent of pecuniary loss, since the question of 

actuarial  assessment ancl the problem of inf la t ion a r e  closely 

interlinked. 

The basic ar inciule  aovernina the assesanent of 73ecuniarY loss 

120. 

the assessnent of pecuniary lose is to  be found in Yame & YcGremr 

op Dom8ftOB a s  f0llowS:- 

the urinciples o f  assessment and the method of 

This approach will, we hope, lead conveniently t o  Section (F) 

The discussion of the "multiplier" method and the "actuarial" 

& succinct statement of the basic principle w i t h  regard t o  

*The pla in t i f f  can recover, a b j e c t  t o  the r u l e s  of remoteness 
and mitigation, f u l l  compensation for the pecuniary loss 
hae suffered. T h i s  is today a clear principle o f  lar ."8P 

86. 1 2 t h  adi t ion at p.650. 
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121, 

t ine  and was propounded by Lord B l r c k b p r n  in Wvlnae tone v. 

garsards Coal Coi~anp in the rollowing terns:- 

The broad principle has indeed been establif#hed for a long 

"1 do not think there is any difference of opinion a s  to its 
being a general rule that, where my Injury l a  t o  be 
compensated by da8ages, in s e t t l i n g  the w of money to be 
given for  reparation or  duuges you ahhould a s  nearly as  
possible get a t  that  mm o r  money whlch w i l l  put  the party 
mho has been injured, or who has aufrered, in the erne 
position ae he would have been in if he had not metalnod 
the wrong i o  w h i c h  he 18 now getting hie compeneation o r  
repara ti on. * 67 

122. 

in a modern leading caee on personal injuries:- 

The passage c i ted  n e  quoted with approval by B a r 1  J o r i t t  

"The broad general principle which ahould govern the 
aesessment o f  danagee in caaes such a s  t h i s  l e  tha t  the 
Tribunal should award the injured party such a WUI o r  8oney 
a s  w i l l  put him in the same poeition a8 he would have been 
in if he had not sustained the injuriee."88 

123, It has, moreover, never bean doubted that the above ni le  
l e  o r  general application. 89 

peductione for beneflte receireQ 

124. 

o r  a lurp m award sufficient to  compensate the p l a i n t i f f  for 
what he has l o e t  and w i l l  have to  spend has to take aaaount of 

Irs we have remarked in paragraph 24 rbore the aalaulation 

proper discounts and a l l o m c e e .  

troubled by the question .hether a deduction should be.aade fro8 

awards for  r imc ia  lose in reepeat o r  benefits received by the 

pla in t i f f ,  which he would not hare received but for the 8caident 

The Courts have long been 

89. See Winrield on Tort, 8th &d;,'at'p.679 and Kemp & Kemp 
me auwtu Qr Duan ea, 3rd Ed,, Vol. I a t  p.4. 
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and which m i g h t  be thought to  mitigate the loss he has suffered. 

Such benefits  include the proceeds of insurance policies,  

charitable contributione, di sablement or retirement pensi on8 , 
benefits  from s ta te  insurance Scheme6 and sick pay. 

125. I n  the case of a l iving p l a i n t i f f ,  i t  has long been held 

that  payment under insurance pol ic ies  ' to  an injured plaintiff  

cannot be taken in to  account in assessing his damages. 

same applies t o  payment made from charity or benevolence. A t  the 

other end of the scale it i e  not doubted that the plaint i f f  must 

give credit  against l o s t  wages f o r  payments such as sick pay, and 

it was conceded in Parrp v. Cleaverg1 that if the plaint i f f  had 

l o s t  B pension he must give credi t  for such pension a s  he in f a c t  

is going to  receive. The position of National Insurance Benefits 

is regulated by statute: 

The 

8.2 o f  the Law Reform (Personal Injur ies)  

Act 1948, provides that  the p la in t i f f  has t o  give credi t  for hal f  

of what he received over a five-year period. I t  seems t o  us t ha t  

none of these cases needs diecussion. 

126. However, in claims by living plaint i f fs ,  the Courts have 

found it more d i f f i c u l t  t o  decide whether, when computing l o s s  of 

earnings, to  take into account pensions, Unemployment Benefits o r  

what are now cal led Supplementary Benefits. I n  P a n e  v. Railwag 

?3~ecut ive9~ the Court of Appeal held that a Service pension was 

not deductible in assessing the p la in t i f f ' s  loss. However, i n  

v. g a r  0ff-93 the Court of Appeal decided that a 

90. Bradburn V. Qreat Western Railway (1874) L.R. 10 Ex.1. 

91. [1970] A.C. 1. 

92. [1952] 1 B.B. 26. 

93. [19631 i a a .  750. 



"veteran's benef i t "  ( i n  e f f e c t  a Serv ice  pension) should be 

taken i n t o  account, although i n  subsequent cases i t  was held 

t h a t  where the pension was discre t ionary  it should be ignored. 

F ina l ly ,  i n  P a r q  V. Cleaver the House of Lords held t h a t  a 

pension, whether or not d i scre t ionary  and whether or not  

contributory,  ahould not be taken i n t o  account i n  assess ing  

compensation for a p l a i n t i f f ' s  l o s t  earnings. W e  th ink  the 

law should be l e f t  as i t  now is. The  j u s t i f i c a t i o n  for the 

present ru l e  is t o  be found i n  the f a c t  tha t  a cont r ibu tory  

pension has i n  f a c t  been paid for by the p l a i n t i f f  himself and 

a non-contributory pension has  l ikewise  i n  e f f e c t  been paid 

f o r  by the p l a i n t i f f  since h i s  r e c e i p t  of such a pension rill 

have been r e f l ec t ed  i n  a sa la ry  lower than tha t  he m i g h t  

otherwise have earned. 

127. For a personal  i n j u r i e s  case,  there  i s  no Court of Appeal 

decis ion on Unemployment Benefi ts  or Supplementary Benefits. 

I n  Parsons V. B.N.M(, Laboratoriesg4 ( a  wrongful d i smissa l  case) it 

was held that  an Unemployment Benef i t  should be deducted i n  f u l l ,  

even though p a r t  of i t  m i g h t  be regarded a s  the r e s u l t  of the 

p l a i n t i f f ' s  thrift. T h i s  decis ion was followed a t  first ins tance  

i n  Foxley V. Ol tonp5a  personal i n j u r i e s  case. 

same case i t  w a s  held,  following Eldr idne V. V i~ Ie t t a , ' ~  tha t  

Supplementary Benef i t  was not deductible on the  ground that it was 

However, i n  t h e  

94. 119641 I Q.B. 95. 

95. [I9651 2 Q.B. 306. 

96. (1964) 108 S.J. 137. 
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discret ionary.  This seems not i n  f a c t  t o  be so, b u t  i n  any case  

the pos i t i on  w i l l  need t o  be reconsidered i n  the  light of the 

speeches i n  the House of Lords i n  Parry v. Cleaver; 

d i scre t ionary  element, i f  any, seems not t o  be relevant .  I n  

Herson V. ~ownes97 the judge following 

a s t a t e  re t i rement  benefi t  was not deductible. 

since t h e  

v. Cleavez held t h a t  

128. It seems t o  u s  tha t  t he re  i s  no acceptable solution t o  

these  s p e c i f i c  problems which i s  a l s o  en t i r e ly  log ica l .  The on ly  

cons i s t en t ly  l o g i c a l  solut ion would be t o  take i n t o  account a l l  

b e n e f i t s  which would not have been received bu t  for the accident;  

t h i s ,  however, would involve deductions even for payments out o f  

benevolence or cha r i ty ,  which were intended t o  make the victim 

b e t t e r  off, and would run up aga ins t  deep-seated f ee l ings  of 

f a i rnes s .  Scarce ly  l e s s  deep-seated i n  our opinion, i s  the 

f e e l i n g  t h a t  no deduction ahould be  made for payments r e su l t i ng  

from the  p l a i n t i f f ' s  thrift and foresight .  

any solut ion must have some element of rough and a rb i t r a ry  j u s t i c e  

about it. T h i s  i s  recognised, for instance, i n  t h e  Crimfnal 

I n j u r i e s  Compensation Scheme which provides t h a t  where the v i c t i m  

has  died the compensation i s  reduced by /5 of t h e  pension rights 

given or increased  i n  value a s  t h e  r e su l t  of death  on duty or in  

performance of a duty connected w i t h  the victim's emplogment. 

t he re  i s  no l o g i c a l  reason for choosing one s o l u t i o n  for b e n e f i t s  

received from t h e  S t a t e  r a the r  than  another, it seems t o  u s  that  

rough analogy and the d e s i r a b i l i t y  of ce r t a in ty  should be 

governing f ac to r s .  

Unemployment and Supplementary Bene f i t s  should have t o  be appealed 

t o  the House of Lords, and we p r e f e r  t o  suggest a simple solut ion.  

It seems t o  u s  that  

4 

If 

There seems t o  u s  no reason why decisions on 



129. In V. Cleave€ the House of Lords decided, in a 

p a r t i a l  analogy w i t h  the Fatal Accidents A c t  1959, t h a t  the talne 

of a pension ahould not be deducted from l o s t  rages. We have 

come to the provisional conclusion tha t  benefits received from 

the State (othemise than as  an employer) ahould a l s o  be treated 

by rough analogy and ahould be t reated in the way laid down in 
8.2 o r  the Law Reform (Personal Injur ies)  Act 1948, the plaint i f f  

being given c r e d i t  for half of the Unerplopent and Supplementary 

Benefits he receives over a five-year period. Homver, we think 

that  to most people the State Retirement Beneiits wuld be 

regarded as  more analogous to a pr ivate  pension, and the 

provisional v i e w  is that  the decision in pewson Y. pomes should 

be given Statutory force. We recognise that in the common case 

where both Retirement and Supplementary Beneiits a re  receited 

this would mean t reat ing the two differently.  But we see no 

pract ical  d i f f icu l ty  in doing this. 

Peductions for emensee saved 

130. 

damages may be subject to  a far ther  deduction in respect OS 

expenses which he has been saved, eo long a s  they a r e  in 

par i  materia rith his ruture expenses which are being 

c o m p e n ~ a t e d . ~ ~  

respect of "expenses savedw usually do not represent a very 

significant factor in the f inal  asseelmaent and we see no reason 

for changing the present rule. 

peductions in resDect o r  taxatiog 

131. Of a different  order are the deductions which have to be 

made to make allorance for taxation and to  this wbject Te nQT 

Le we have remarked in paragraph 26 above a p la in t i f f ' r  

The deductions which in practice a r e  made in 

98. mearman Y. polland [1950] 2 K.B. 43. 
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turn. Damages for personal i n j u r i e s ,  even if they include an 

element of pas t  or fu tu re  l o s s  of income, are  no t  a b j e c t  t o  

income t ax  or c a p i t a l  gains tax. 

t h e  House of Lords S8tt led in B r i t i s h  Trananort Commission V. 

Q o u r l a  

e n t i t l e d  t o  recover cornpensation only for so much of his  l o s t  

income a s  would have remained t o  him a f t e r  deduction of tax and, 

where appropriate,  sur-tax. 

132. 

coneidemd the  general  question rhe the r  the l i a b i l i t y  t o  tax of 

a pereon e n t i t l e d  t o  damages should be required t o  be taken i n t o  

account in assess ing  the  damages, b u t  found themselves almost 

equally divided a e  t o  whether the law was sa t i s f ac to ry ;  those 

members rho thought the law wae unsa t i s f ac to ry  were themselves 

divided between those  who thought t h a t  the damages should be 

t a x a b l d o 2  and those who thought t h a t  tax should be disregarded 

altogether.  The Committee, however, agreed in th inking  that  it 

might well  become desirable  t o  review the p r a c t i c a l  implications 

of the decision in Qourley's Case a f t e r  a fu r the r  l a p s e  of time. 

133. 
applied Qourlep; in the context of the discount which has t o  be 

Af t e r  some yea r s  of indecision 

99 t h a t  the p l a i n t i f f  in a personal i n j u r i e s  case was 

. 
100 

The Law Reform Committee in t h e i r  Seventh Report"' 

Finally,  i n  Taylor V. O1C0nnori03 the House of Lords 

99. 
100. 

101. 

102. 

103. 

[1956] A A .  185. 

I n  the f ie ld  of personal i n JUr ie s  the dec is ion  in  Qourlep's 

in Esspar v. wth Brown L td l  E19631 1 W.L.R. 418. 

-d. 501/1958. 

has  been applied t o  National Insurance contributions 

Under the  Finance Act 1960, 88.37 and 38, damages in excess 
of E5,OOO for wrongful dismissa l  became taxable.  

[1971] A.C. 115. 



made for  the receipt of l o s t  future earnings as an immediate 

award; as  the award i s  cut dom because of the in t e re s t  

receivable on it, allowance must be made for the f a c t  that that 

in te res t  w i l l  bear tax. 

134. 

on l o s t  income, the Court does take in to  account the p la in t i f f ' s  

other income and allowances, so as t o  calculate what tax he, in 

h i s  particular circumstances, would have paid on the  l o s t  

income. '04 

It seems tha t  i n  a case l i k e  Clourlep, r e l a t ing  t o  taxation 

135. We see no reason f o r  disagreeing with the House of Lords 

i n  i t s  view tha t  the incidence of tax on the i n t e r e s t  earned by 

the sum awarded should be taken i n t o  account. It would be 

contrary to r e a l i t i e s  t o  ignore it, though i t  does add to the 

complexity of cases. 

point out, i n  cases i n  which a particularly large discount is 

sought by the defendants because o f  the high r a t e s  of interest 

currently obtainable, one should a l so  bear in  mind the rate of 

tax which that in te res t  would bear. 

136. 
there i s  no reason to  recommend i t s  reversal. Whether or not it 

would indeed come within our terms of reference under Item VI(b), 

t o  suggest tha t  damages f o r  personal injuries should be taxable, 

there has, so far as  we have been able t o  t e l l ,  been no pressure 

fo r  such a change.Io5 

As the speeches in Taylor v. O'Connor 

As f o r  the main point decided in Oourleg w e  think that 

While it continues t o  be the case that 

104. cf. Beach V. Reed Corrugated Cases L t d .  [1956] I W.L.R. 807. 

105. Such damages are expressly exempted from cap t i a l  gains 
tax and ss.37 and 38 of the Finance Act 1960, now ss.187 
and 188 of the Income and Corporation Taxes Act 1970, 
exclude payments for injury or disability. 
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t ax  would have been inevi tab ly  l ev ied  on the earnings which 

have been l o s t ,  and no taxes l ev ied  on the award o f  damages, 

we see no reason why someone who has  l o s t  a net sum should 

receive a gross sum. It seems t o  u s  tha t  Gourley was 

co r rec t  i n  enunciat ing a basic p r inc ip l e  o f  compensation 

f o r  what the p l a i n t i f f  has l o s t  and there  i s  no counter-  

v a i l i n g  p r inc ip l e  which would e n t i t l e  the p l a i n t i f f  t o  

receive compensation f o r  money which would never have been 

h i s  to  spend a s  he  wished. 

137. It  i s  t rue  t h a t  there i s  a case where the operat ion 

of the  ru l e  i n  Gourley's Case may be thought to  produce an 

anomaly, namely the  unusual one where the victim of t h e  

in ju ry  is a person w i t h  a la rge  unearned income. 

a case the ove ra l l  r a t e  of tax assessable  on the p l a i n t i f f ' s  

earned income (and hence on the award f o r  h i s  l o s s  of  

earnings) will be abnormally high and the  defendant w i l l  

reap the  benef i t .  We i n v i t e  comments on whether t h i s  i s  a 

I n  such 

s i t u a t i o n  which c a l l s  f o r  some change i n  the law, b u t  we do 

not  ourselves consider  t h a t  t h i s  p a r t i c u l a r  s i t u a t i o n  

cons t i t u t e s  any s t rong  case for a l t e r i n g  the present ru le .  

Deductions i n  respec t  of National Insurance cont r ibu t ions  

138. As regards allowance being made for National 

Insurance cont r ibu t ions ,  we a re  inc l ined  to  think t h a t  

t he  decis ion i n  Comer v. F i r t h  Brown Ltd.,Io6 whereby these 

cont r ibu t ions  a r e  deducted, should conzinue to  be apglied.  

106. [ I9631 1 W.L.R. 418. 



It seems right i n  pr inc ip le ,  and a s  we have sa id ,  no t  t o  cause 

any great  d i f f i c u l t y  in pract ice .  We are  aware t h a t  in 

December 1964 the  former Lord Chancellor agreed w i t h  the  

Trades Union Congress t h a t  the law in this respect  ahould be 

changed, but  w e  do not  think t h a t  i t  works unfa i r ly .  

We have one reserva t ion  on this point: it nay be  t h a t  there 

a re  cases  i n  which the l o s s  of cont r ibu t ions  have adversely 

a f fec ted  en t i t l ements  t o  benef i t s ,  and we should be gra te fu l  

i f  those we a r e  consul t ing could draw any such cases  t o  our 

a t ten t ion .  S t r i c t l y  the p o e s i b i l i t y  of guch effects should 

be taken into account by the t r i a l  judge in asses s ing  future  

pecuniary l o s s ,  bu t  if euch cases  a r e  frequent it map be tha t  

the  change for which the Trades Union Congress has  aaked, 

i.e. t h a t  no deduction should be made in respect of National 

Insurance cont r ibu t ions ,  would be more general ly  fair in 

pract ice .  

9 07 

(E) DIE  PRINCIPLES OF ASSESSYENT OF DhYAC(EB IB CiLhEyB 

UNDER THE FATAL ACCIDENTS ACT8 18k6-195q 

The nature of the  s t a tu to ry  c l a i r  

139. The rights of dependants t o  c l a i r  damages depend 

e n t i r e l y  upon s t a t u t e ,  but the s t a t u t e s ,  whilst l a y i n g  down 

a number o f  r u l e s  a s  t o  how p a r t i c u l a r  aspects  of claims muet 

be d e a l t  with, give no guidance a s  t o  the general p r inc ip l e s  

upon which the  damages a re  t o  be calculated.  The Courts hare- 

l a i d  it down t h a t  the  right of ea& dependant "le based on the 

107. See Trades Union Congress Annual Report 1965 a t  
PP I 88-1 89 
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reasonable expectation of pecuniary advantage from the 

continuance of the l i f e  of the deceased". 

140. 
aseeseed is exO8plified by Lord Wright's dictum in Davies v. 

~ O T ~ X L  mi- Assoelated Collieriee: - 

108 

The U& ray in which this pecuniary advantage is 

"me s t a r t i ng  point is the amount 'of rages d d c h  the deceased 
was earning, the ascertainment of which to sfme extent ray 
depend on the regularity o r  hie employment. Then there is 
PP estimate of how much m a  required or expended for his o m  
personal and livling emensee. me balsnce rill give a 
da tum or basio flgure w h i c h  dl1 generally be turned into a 
lump w. by W n g  a certain namber of years' purchase. 
That 8u1, however, has to  be taxed d o n  by having due regard 
to  uncertainties, for Instance, that  the ddor night have 
again m a r r i e d  and thus ceased to  be dependent, and other 
like mattere oi speculation and doubt." 109 

Three comments m e t  be made on t h i s  dictum:- 

The number of years' purchase is decided by reference 

to  how long the dependency w o u l d  have lasted and is 

reduced to  allow for the fac t  of the immediate receipt 

of a lump ma8. 

The Courts frequently start not from the amount of 

wages but from the contribution t o  the household, 

deducting the amount required for the deceased's 

maintenance. 

The Court frequently f i x e s  the multiplier a f t e r  taking 

contingencies into account and not before. 

141. 
Courts are dealt w i t h  in section (P) where we consider actuarial 

evidence and the problems a r i  sing from inflationary tendencies 

Questions as to  the method of calculation adopted by the 

108. Per Erle C.J., V. Qreat Borthern Railrap 
B. d S. 396. 

(1863) 4 

109. [I9421 A.C. 601 a t  p.617. 



i n  the economy. 

of permitt ing a l t e r n a t i v e  types of award t o  lump sum payments 

and t h i s  d i scuss ion  also,  o f  course, is relevant t o  Fa ta l  

Accidents Acts claims. In  t h i s  p a r t  of the paper we are  

concerned only with matters which are peculiar t o  this clas8 

of claim. 

The aDportionment of the  award between the deDendants 

142. 

I n  Section (J) we d e a l  wlth the d e s i r a b i l i t y  

The *usual and indeed the almost invariable  practice"'" 

is for the Courts t o  calculate  t h e  lump sum first and then 

apportion i t  among the claimants. However, the A c t  of 1846 

provides t h a t  " the  jury may give such damages a s  t hey  think 

proportioned t o  the  in ju ry  r e s u l t i n g  from such death t o  the 

p a r t i e s  respec t ive ly  for whom and f o r  whose b e n e f i t  such action 

s h a l l  be brought", and, i n  one of t h e  f i r s t  l ead ing  case8 under 

the Act,'" t he  Court calculated separately the awards t o  each o f  

nine dependants, and s t ressed t h a t  t h e  remedy was n o t  given t o  a 

c l a s s  but t o  ind iv idua l s  and, throughout the n ine teenth  century, 

j u r i e s  regular ly  calculated each award separately;  i n  1941, t he  

Court of Appeal recognised t h a t  e i t h e r  method was permissible.'' 

The reason why t h e  lump 8um method is  always adopted is because 

the  Courts be l ieved  i t  t o  be simpler and not because the law 

requires  it.1'3 

110. 

111. 

112. 

113. 

Per Paul1 J. i n  Je f f r e  Kent Count Council [I9581 
3 All E A .  155 a& v* n e r  T. 0 ' s  Trans o r t  
Co. Ltd.  [1951] V.N. 46j, C ? A . w l e t o E  if.J. s a i d  :hat 
t h i s  was tlalways" done. 

PJ= v. Oreat Northern Railway (1863) 4 B. & S. 396. 

Per Luxmoore L.J. i n  Yelland v. Powell Duffryn Associated 
C o l l i e r i e s  Ltd. ( N o . 2 ) ) - ]  1 K.B. 519. 

See S t r e e t  "Principles  of t he  Law of Damaues" p.150. 
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143. 
by the Courts i n  cases where the c l a s s  o f  dependants includes 

children. 

t o t a l  awarded t o  the widow leaving  only small nnest-egg" sums 

for the children. The usual j u s t i f i c a t i o n  for t h i s  method of 

d iv i s ion  i s  t h a t  the widow w i l l  maintain the ch i ld ren ,  but, i f  

t h i s  i s  so, it can pe r t inen t ly  be asked, what i s  the  bas i s  of 

any award t o  the  children2 

I t  i s  t h i s  method which has  l e d  t o  the p r a c t i c e  adopted 

The lump 8um i s  first calculated and most of the 

144. 

Act 1971 t he  con t ro l  by the Court o f  a widow's damages where the 

claim is a l so  made on behalf o f  h e r  children i s  abolished, and 

t h i s  w i l l ,  we think,  make it e s s e n t i a l  for each c h i l d ' s  damages 

t o  be f u l l y  computed, and for the sum awarded t o  represent a 

f u l l  assessment of t h e  chi ld 's  separa te  l o s s  o f  dependency. 

Such sum w i l l  then, of course, be placed under the  control  of 

the Court and used for the c h i l d ' s  maintenance. 

undoubtedly, l ead  t o  a subs t an t i a l  Increase i n  the amounts 

awarded t o  chi ldren,  and we consider t h a t  it is right that  it 

should do EO. 

The Law Reform (Miscellaneous Provis ions)  Act 1971 

145. The Law Reform (Miscellaneous Provisions) A c t  1971 fu r the r  

provides t h a t  in assessing damages payable t o  a widow in respect 

of t h e  death of h e r  husband the re  s h a l l  not be taken into account 

t he  remarriage of the widow or h e r  prospects of remarriage. 

146. 

v i r t u e  of the Matrimonial Proceedings (Children) A c t  1958, and 

the l a t r imon ia l  Proceedings (Magistrates '  Courts) Act 1960, a 

By s.5 of the  Law Reform (Yiscellaneous Provis ions)  

Th i s  w i l l ,  

In geincke V. a l l 4  the  Court of Appeal h e l d  tha t  by 

114. [1964] I U.L.R. 832. 

73 



s tepfa ther  was under a l ega l  duty t o  provide for t h e  maintenance 

and education of ch i ldren  who had become par t  of h i s  family and 

consequently, i n  assess ing  damages t o  which the aeceased 's  

ch i ldren  were e n t i t l e d ,  i t  was re levant  t o  take account of the 

f a c t  t h a t  t h e i r  mother had remarried and tha t  t h e i r  s tepfa ther  

was able and w i l l i n g  t o  provide f o r  them as  f u l l y  as had the i r  

f a the r .  

147. T h i s  Court of Appeal dec is ion  means tha t  when a WidOK 

br ings  an ac t ion  under the Fa ta l  Accidents Acts i n  respect of h e r  

damages a r i s i n g  from her  l a t e  husband's death and i n  respect of 

her  ch i ld ren ' s  damages, her  remarriage o r  her prospec ts  o f  

remarriage must be taken in to  account i n  connection w i t h  the 

l a t t e r  award and t h i s  i s  not a f f ec t ed  by the  Law Reform 

(Miscellaneous Provisions) Act 1971. 

very enquiries and cross-examination r e l a t ing  to  the widow' fi 

prospects  of remarriage which the 1971 Act prevents  i n  regard to  

he r  own claim w i l l  be permissible i n  regard t o  the  claim of her 

children. 

I t  also means that  the 

148. If sums awarded to  children continue to be of t h e  

"nest-egg" va r i e ty  i t  i s  unlikely t h a t  a defendant w i l l  seek t o  r e l y  

upon a widow's remarriage o r  p rospec ts  of remarriage, but the 

r e l ease  from cont ro l  of the widow's damages ought c l e a r l y ,  a s  we 

have shown i n  paragraph 144 above, t o  lead the Courts  i n  fu ture  t o  

adopt the second method of computation open t o  them. 

t o  ch i ldren  become subs t an t i a l  it i s  d i f f i c u l t  to  s ee  how the Court 

could f a i l  t o  take i n t o  account t h e  f a c t  that ,  a t  t h e  time of 

t r i a l ,  the ch i ld  was already provided Kith a s t e p f a t h e r  or, 

indeed, was l i k e l y  soon t o  be so provided. It is our 

provisional view t h a t  t he  1971 Act ought to be amended t o  

And i f  awards 
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prevent this anomaly. 

149. 
respect of the expense of employing a housekeeper t o  perform the 

services which h i s  w i f e  performed during her lifetime. 

assessing this type of claim account is taken of the widower's 
prospects of remarriage. 115 

Y widower has a claim under the Fatal Accidents Acts in 

In  

150. Some O f  the arguments which induced Parliament to make 

irrelevant a widor's remarriage or chance of  remarriage can be 

advanced a s  strongly in  the case of a widower's claim, although 

it i e  true that public opinion might be less shocked by an 

enquiry into a man's prospects of remarriage than i n t o  a woman's. 

We do not, however, think that t h i s  possible difference of 

a t t i tude  is suff ic ient  to just i fy  m a k i n g  a dis t inct ion between 

the sexes and, accordingly, i t  is our provisional view that the 

1971 A c t  should be further extended to cover a widower's claim. 

pgSuctions from damanes received under the Fatal Accidents Acts 

151. We do not think it necessary to  deal a t  any length w i t h  

the question of deductions from damages received under the Fatal 

Accidents A c t s .  

widow, and the posit ion i s  already regulated by s ta tu te  in  that 

the Fatal  Accidents Act 1959116 provides that i n  calculating the 

damage6 no aocount shal l  be taken of  any "insurance money, 

benefit,  pension or gratuity which has been or will or m a y  be paid 

In most cases the principal p l a i n t i f f  i s  the 

l t5 .  See e.g. V. Tasker and Another quoted in Xemp & Kemp, 
The Quantum of Damages, 2nd X d . ,  V o l .  2, p.190. 

116. Section 2 of the Fatal Accidents Act 1959 replaces the 
Fatal  Accidents (Damages) Act 1908 which d e a l t  o n l y  w i t h  
sums paid under contracts of insurance. 



a s  a r e s u l t  of t he  death". "Benefit" i n  th i s  contex t  means 

benef i t  under the  National Insurance Acts. Before 1959 no 

account had been taken of National Insurance Bene f i t s  or sums 

paid or payable "under any cont rac t  of insurance o r  assurance"; 

and no c l e a r  l i n e  of pr inc ip le  could be drawn between cases i n  

which a widow was merely paid a sum coming from an  employee's 

cont r ibu t ion  and those i n  which t h e r e  had been a con t r ac t  of 

insurance, and so a l l  such payments were excluded. W e  have met 

w i t h  no c r i t i c i s m  of the working o f  t he  1959 Act and we see no 

reason why i t  should be altered.  

152. The 1959 Act does not, however, a f fec t  deduct ions from 

F a t a l  Accidents Acts  damages of b e n e f i t s  derived from the e s t a t e  

of the deceased. Where, as  f requent ly  i s  the case, the  bulk of 

the  e s t a t e  cons i s t s  of the matrimonial home, no account i s  taken 

of it, but where the  e s t a t e  cons i s t s  of cash or s tocks  and 

shares,  the acce lera ted  value of the  widow's gain from the 

e s t a t e  i s  taken i n t o  account. And t h i s  i s  done even where it 

was l i k e l y  t h a t  the  p l a i n t i f f  would have received the benefit  of 

the money or property a t  a l a t e r  date and where the support l o s t  

had not derived from t h a t  money or property. It i s  arguable 

tha t  i n  most f ami l i e s  the wife could have enjoyed a t  l e a s t  some 

of the benef i t  of the money or proper ty  during he r  husband's 

l i f e t ime ,  had she wanted to  or had she needed to.  I n  any event, 

we think i t  u n f a i r  t h a t  the widow of a deceased who h a s  saved by 

buying shares should be penalised whereas, had he purchased l i f e  

insurance, she would have been pro tec ted ,  It is our  provisional 

view tha t  the 1959 Act should be extended t o  exclude a l l  bene f i t s  

derived from the e s t a t e  o f  the deceased. It  i s  open t o  question 

whether any except ions should be made to  t h i s  ex tens ion ,  e.g. an 
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i d e n t i f i a b l e  po r t ion  of the e s t a t e  of the deceased which 

der ived  so le ly  from h i s  inheri tance by the will o r  intestacy 

of another person. We i n v i t e  comments on the ma t t e r s  raised 

in t h i s  paragreph. 

c l a s s  of r e c o m b e d  denendants 

153. 

group are  e n t i t l e d  t o  claim. 

outs ide this group who were dependent upon the deceased. 

Published Working Paper No. I 9  (paragraphs 60 and 61) we 

canvassed the question whether the c l a s s  of r e l a t i v e s  should be 

extended t o  cover these cases but  those whom we consulted 

d i r ec t ed  l i t t l e  a t t e n t i o n  to  it. Of course, t h e r e  would be 

d i f f i c u l t i e s  of s o c i a l  policy as  well  a s  of d e f i n i t i o n  i n  any 

such extension and purely commercial associat ions would have t o  

be excluded, bu t  we  think t h a t  such an extension is North f i r t h e r  

consideration and we should welcome views upon it. 

A t  present only persons within the prescribed family 

C lea r ly  there may be people 

I n  

154. There remains one respect i n  which, i n  our view, a change 

in t he  c l a sa  o f  recognised dependants may be des i r ab le .  As the 

law stands ch i ld ren  who have been l e g a l l y  adopted are within the 

a l a s s  o f  dependants who are  e n t i t l e d  t o  claim under the Fatal  

Accidents Acts, whereas children who have been de f a c t o  adopted 

and a s  such maintained by the deceased are  not. It  is our 

provisional view t h a t  children who have been t r e a t e d  by the 

deceased a s  members o f  h i s  family (o the r  than "boarded Out" 

chi ldren)  should be t r ea t ed  as dependent for F a t a l  Accidents Acts 

purposee. "7 we think the j u s t i f i c a t i o n  for t r e a t i n g  thea a s  

117. cf. Patrimonial  Proceedings and Property Act 1970 
a.27 ( I ) .  
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dependants i s  every b i t  ae etlcong, if not BtrOngOrf i  thu for 80 

treating step-children, who are  a1r.a- reaogeised 8s d0QOndUlta 

under the Fatal  Accidents Acta. 

m 
TAYLOR V. O'COLRDP 

OF A8mBBIII;FT OF pL;a(llpIlgT =& 
- 

Introduotom 
155. 

ana detailed rules for the a8uan.ent  of poouniuf lo88 in 

o l a i r s  by a living pla in t i f f  and -er the htal h a I d a k t 8  Aats, 

we would now turn, 8s fOrea8.t in p8ragr.ph 118 8bOT8, to the 

important topic of the method adopted by the c O l W t 8  tor 88me~sing 

the capital  value of the lrup-mm .ward. 

156. 

greatly aeeisted by infomation and adria. supplied to U8 by a 

emall Working Party of the Ins t i tu te  and Faculty of Aotuaries on 

the Leseeament of Duager i n  PormPil In- aanea pab we 
acknowledge our great l n d o b t w r s  to the mmbae of th. Worklng 

Having & a l t  in Eections (D) 8nd (1) with the pFilWtpl.8 

In preparing this ae8tiOll of our paper we ham been 

118. [I9711 A A -  115- 



desirable t o  quote the speeches in some detail:- 

(8) Lord Reid said:- 

"Qamages to  make good the loss  of  dependency 
over a period o f  years lsust be awarded as a lump ma 
and that  BU. is generally calculated by applying a 
d t i p l i e r  to  the amount of one year's dependency. 
That is a perfectly good method in the ordinary case 
but i t  conceals the fact  that  there a re  two quite 
separate matters involved the present value of the 
series of future payments, an8 the discounting of 
tha t  present value t o  allow for the f a c t  that for 
one reason or another the person receiving the 
daraages m i g h t  never have enjoyed the whole of the 
banefit  of the dependency. 
in the ordinary case to  deal with these matters 
separately. Judges and counsel have a wealth of 
experience .hioh is an adequate guide t o  the 
selection of the multiplier and any expert evidence 
is r igh t ly  discouraged. But in a Case where the 
facts are  special I think that these r a t t e r s  must 
have separate consideration i f  even rough justice is 
t o  be done, and expert evidence may be valuable or 
even almost essential. The special fac tor  in  the 
present case is e incidence of income tax and, it 

It is qui te  unnecessary 

m a y  be,surtax. a1 8 
(b) Lord Morris of Borth-y-GCest said:- 

"The learned judge was disposed in the present 
case t o  take ten a s  the multiplier.  He varied it 
t o  12 because he considered that the present era is 
not one of stable money values. I would not regard 
that  RE a valid reason. Nor would I think that ten 
need be considered a s  unreasonably low in the present 
case. Learned judges have a range of experience i n  
these matters and in a realm where there  are many 
imponderables and where mathematical accuracy is not 
possible the recognised methods o f  approach have 
proved rational and workable. 
mult ipl ier  judges do the best they can t o  make f a i r  
allowance for a l l  the uncertainties and possibi l i t ies  
to  which I have e a r l i e r  referred. It  may well be 
tha t  in cases where high figures are  involved courts 
could derive assistance from skil led evidence 
concerning ways i n  Which a BUP of money could be used 
and managed to the best advantage. 
should, however, only  afford a check or a guide. It  
could not resolve those matters which i n  the nature 
of things must be uncertain or decide those issues t o  
which the ar t  of judgment must be directed.n120 

In fixing a 

Such evidence 

119. U,, a t  p.128 D-E. 

120. m., a t  p.134A-C. 
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( c )  Lord Guest said:- 

"The next question i s  what has been 
conveniently described a s  ' the  mul t ip l i e r '  which 
w i l l  convert the l o s s  of support i n t o  a lump sum 
of damages. The judge applied a m u l t i p l i e r  of 
12 t o  the  f igure  o f  $3,750 r e su l t i ng  i n  a t o t a l  
of a 5 , O O O  under t h i s  head. 
suggested t h a t  a more p rec i se  method o f  a r r iv ing  
a t  t he  ex ten t  of the  loss would be t o  o b t a i n  
a c t u a r i a l  f igures  a s  t o  what sum would be  
required,  based on the  widow's expectancy of 
l i fe ,  t o  purchase an annui ty  of the e x t e n t  of the 
loss .  This  method has  been disapproved i n  the 
pas t  and never adopted except a s  a very rough 
guide. I ts  adoption would depend on cu r ren t  
r a t e s  of i n t e r e s t  and would not allow for 
i n f l a t ion .  If i t  were adopted i t  would have to  
be discounted i n  respec t  t h a t  i t  provides  
c e r t a i n t y  and does not allow for contingencies. 
I would not be i n  favour o f  i t s  adoption for t h i s  
or any s imi la r  type of case. This method would 
requi re  ac tua r i a l  evidence which would increase  
the length  and expense of  t r i a l s  and would unduly 
complicate matters which m i g h t  have t o  be 
considered by jy r i e s  ...... I re tu rn  then  to  
the 'mu l t ip l i e r  . The aim of t h i s  exe rc i se  is 
to  provide a f igure  which i s  proportional t o  the 
in ju ry  r e su l t i ng  from the  death. It i s  no t  t o  
provide such a sum a s  would a t  current r a t e s  o f  
i n t e r e s t  leave the widow with the income she has 
l o s t .  
than she would have been apa r t  from t h e  death 
because a t  the end of t h e  day she would st i l l  
have the  cap i t a l  sum l e f t .  I t  i s  an t i c ipa t ed  
t h a t  the c a p i t a l  w i l l  be  gradually reduced over 
the years  t o  provide h e r  support. I n  my 
opinion, the mul t ip l i e r  i s  intended t o  provide i n  
a rough measure adequate compensation for t he  l o s s  
sustained. No prec ise  method can be expected. 
I t  i s  well  hallowed i n  p rac t i ce  and depends in  
some measure on the expe r t i s e  of judges accustomed 
t o  t r y  cases."121 

It has been 

This would put he r  i n t o  a b e t t e r  pos i t ion  

(d)  F ina l ly ,  Lord Pearson, i n  whose speech i s  t o  be 

found the  most specific descr ip t ion  of t h e  approved 

121. a d . ,  a t  p.135 C-H. 



multiplier method of assesmnent, sal& - 
“The general method adopted by the learned judge 

in assessing the damages was in line w i t h  the normal 
practice In assessing damages under the Fatal  
Accidents Acts, though certain adsstments had to be 
made for special features of this case. 

There are  three stages in the normal calculation, 
namely, (1) to estimate the l o s t  earnings, that is, 
the Sums which the deceaeed probably would have earned 
but for  the fa ta l  accident; (2) t o  estimate the l o s t  
benefit ,  that  is, the pecuniary benefit  which the 
dependants probably would have derived from the l o s t  
eaInIng8, and to express the lost  benefi t  as an annual 
8up over the period of the los t  earnings; (3) to 
choose the appropriate multiplier which, when applied 
t o  the l o s t  benefit expressed as  an annual SUFI, gives 
the amount of the damages, w h i c h  is a lump sum. 

following the normal practice. 
the sake of uniformity and certainty t h a t  the same 
general method should be employed for assessing 
damages in f a t a l  accident cases, whenever it is  
reasonably possible t o  do so, adjustments being made 
for  special features In particular cases. It is 
useful, espec ia l4  where large sums a r e  involved t o  
bring in calmlatione by other methods as ancillary 
alds r o r  the purpose of checking the appropriateness 
of the amount of damages which has been arrived a t  by 
mloying the normal method w i t h  or without adjust- 
8snte. But I do not think that actuar ia l  tables or 
a o t u u i a l  evidence should be used a s  the primary bas is  
o r  aeeesment. There are too m a n y  variables, and 
there are too  an^ conjectural decisions to  be made 
before selecting the tablee to be used. There would 
be a falee appearance o r  accuracjr and precision In a 
sphere where conjectural eetimatea have t o  play a 
large part. The experience of pract i t ioners  and 
judgee in applying the noma1 method i 
primary basis  for m a k i n g  aseesenents.”~22 

In 8 y  opinion, the judge was fu l ly  justif ied in 
It is  desirable f o r  

the best 

1%. The importance of the foregoing speeches l i e s  not merely 

In the views w h i c h  the Law Lorde expressed about the multiplier 

rethod o r  asseeerant but in that  they went out of their way to 

t\utapose t o  the %ult ipl ier”  method the alternative method o r  

aamram3nt - . h a t  we w i l l  c a l l  the “actuarial method”, whether 



t h i s  involves the  giving of expert evidence by an ac tuary  or 
the use by the  Court of ac tua r i a l  t ab l e s .  

s ign i f i can t  t h a t  t he  opinions given in Taylor V. O'COnnor 

supporting the mul t ip l i e r  method of assessment r a t h e r  than 

a c t u a r i a l  assessment, while intended t o  apply t o  a l l  types or 

personal  in jury  claims, were expressed i n  the contex t  of a 

F a t a l  Accidents Aot claim where it r i g h t  be thought t h a t  the 

mul t ip l i e r  method is l e e s  obviously appropriate  - In cont ras t  

t o  the  ac tua r i a l  method - than in a personal i n j u r y  claim. 

159. Qui te  apa r t  from the  au tho r i ty  which a t t aches  t o  paslor 
V. O'Connor, it lust be noted t h a t  the speeches i n  t h a t  case 

have subsequently been supported in the etrongeet poss ib l e  t e r r e  

by the Court of Appeal In u t c h  e u  v. yulh~lland.'~J ~n 

the  light of T a r l o r  v. O'Connor and Mitchell v. Uulh o l land  (110.2) 

t he  preva i l ing  j u d i c i a l  view must be taken to be:- 

It i s  moreover 

The use or the mul t ip l i e r  has  been, remain8 and should 

continue t o  remain, the  ordinary, the best and the only 

aa t i s r ao to ry  method of aeeeseing the value of a number 

of fu tu re  annual sums both i n  regard t o  c l a l r s  for 

l o s t  dependency under the Fa ta l  Accidents Aete  and 

o l a i r e  t o r  fu tu re  l o s s  of earnings or futucq erpensee. 

The a c t u a r i a l  method of ca lcu la t ion ,  whether irOr 

expert  e t ibme  or fro8 t ab lee ,  continuse t o  be 

t echn ica l ly  re levant  and teohnical ly  admieeible but . 
i t a  naeiuZneee is confined, except perhaps l a  very 
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unusual cases ,  to  an a n c i l l a r y  means of checking a 

computation already made by the mul t ip l i e r  method. 

160. P r i o r  t o  t h e  decision i n  Taylor V. O'Connor we believe 

the re  had been an  observable tendency f o r  the Courts  increasingly 

t o  receive a c t u a r i a l  evidence i n  subs t an t i a l  claims. I n  the 

light of what has  now been sa id  by the  House of Lords, there 

seem8 t o  be the  p o s s i b i l i t y ,  t o  pu t  the  matter a t  i t s  lowest, 

t h a t  p a r t i e s  w i l l  be discouraged from ca l l ing  a c t u a r i e s  a s  

expert  witrresses and t h a t  although ac tua r i a l  t a b l e s  w i l l  be used 

their use w i l l  be r e s t r i c t ed .  

161. Another e f f e c t  which appears t o  flow from t h e  

entrenchment by the  House o f  Lords of the "mul t ip l ie r"  a s  the 

so l e  method of computation i s  t h a t  i t  w i l l  become extremely 

d i f f i c u l t  for t h e  Courts to  dea l  w i t h  and to be seen t o  deal 

w i t h  the problem of in f la t ion .  The speeches i n  Taylor v. 

O'Connor of Lord Morris of  Borth-y-Gest' 24, Lord Guest125 ana 

Viscount Dilhornei26 appear t o  have established t h a t ,  i n  any 

event, an adjustment of the "mul t ip l ie r"  i s  not  t he  proper method 

of allowing for i n f l a t i o n .  We w i l l  re turn  s p e c i f i c a l l y  t o  the 

problem of i n f l a t i o n  i n  paragraphs 177-190 below. 

162, We cannot he lp  f ee l ing  t h a t  the  entrenchment, a s  we see 

it, of the "mul t ip l ie r"  by Taylor V. O'Connor i s  unsatisfactory.  

The "multiplier" i s  i n  many cases  an extremely b l u n t  instrument. 

A process of va lua t ion  which involves  p l a i n t i f f  s counsel f l y ing  

a k i t e  o f ,  say, 12 and the defendant 's  counsel f l y i n g  a k i t e  o f ,  

124. [I9711 A.C. 115 a t  p.134.A. 

125. m., a t  p.136A. 

126. a d . ,  a t  p.13gF. 



say, 10 and t h e  judge s p l i t t i n g  the  difference,  i s  unl ike ly  t o  

commend itself i n d e f i n i t e l y  and t h e r e  i s  a considerable body of 

opinion within t h e  profession which views it as less than f a i r  t o  

p l a i n t i f f s  i n  a subs t an t i a l  number o f  cases. It is ,  therefore, 

h ighly  des i r ab le  t o  examine whether the  present p o s i t i o n  can 

be improved. This  i n  turn  suggests t h a t  the m e r i t s  of the 

a c t u a r i a l  approach to  assessment, which was rejected by the House 

of Lords i n  Taylor v. O'Connor, and the  weight vrhich should be 

attached t o  a c t u a r i a l  evidence duly  tendered, a t  l e a s t  merits 

re-examination and t o  t h i s  we now turn .  

me Dossible e f f e c t s  of a c t u a r i a l  evidence not be inn  tendered 

163. I n  terms merely of  f iRures  it i s  not c l e a r  how awards have 

been af fec ted  by the  absence of a c t u a r i a l  evidence. I n  t h i s  

context and a s  w e  have remarked elsewhere ( see  paragraphs 32-33 

above) any comparative examination of awards f a c e s  the enormous 

d i f f i c u l t y  t h a t  the  f a i l u r e  t o  i temize  damages under separate 

heads means t h a t  i n  the  vast  ma jo r i ty  o f  cases t h e  e s sen t i a l  

b a s i s  o f  com-oarison i s  lacking. Nonetheless, Professor  S t r ee t  

has  concluded from h i s  own researches  tha t  whereas i n  Fatal  

Accidents A c t s  claims the average l e v e l  awards i s  about 105 

below a c t u a r i a l  es t imates  based on loss of  cont r ibu t ion ,  i n  

personal i n ju ry  cases  awards f o r  loss o f  earnings a r e  f a r  below 

the  ac tua r i a l  va lua t ions ,  i n  two cases  which he c i t e s  by more 

than 50%. 127 

Y r .  David Kemp i n  the  l a t e s t  3rd Ed i t ion  o f  Kemp & Kemp, The 
Quantum o f  Damages, has  had ca l cu la t ions  made on t h e  b a s i s  of the 

t a b l e s  which a r e  t h e r e  reproduced and concludes t h a t  on a sample 

I t  may be tha t  the pos i t i on  has improved since. 



of e igh t  cases  the re  i s  a good correspondence between the f i y r e s  

obtained by a c t u a r i a l  ca lcu la t ions  and the  ac tua l  awards. 

Even so, i n  one case  out o f  the e i g h t ,  ac tua r i a l  ca lcu la t ions  

showed a purchase o f  14.4 years whereas Lord Denning M.R. regarded 

10 years '  purchase a s  reasonable. 

128 

164. Q u i t e  apa r t  from the  general  p a t t e r n  of  awards it can 

hard ly  be ga insa id  t h a t  a r i t hme t i ca l ly  defective ca l cu la t ions  a r e  

made and erroneous estimates a r e  accepted by the  Cour ts  i n  

ind iv idua l  cases. F o r  the l i t i g a n t  concerned the  individual case  

i s  all-important and we believe t h a t  such e r ro r s  as w e  have 

instanced can be minimised by a c t u a r i a l  assistance. '  29 

165. I n  any event i t  i s  s i g n i f i c a n t  i n  our submission tha t ,  a s  

represented t o  u s  by the Jo in t  Working Party, t he  a c t u a r i a l  

p rofess ion  has  reason t o  regre t  t h e  prevalent a t t i t u d e  o f  the 

l e g a l  profession and o f  the  Courts towards a c t u a r i a l  expertise.  

I n  t h e  next following paragraphs, w e  accordingly d i s c u s s  the ways 

i n  which ac tua r i e s  themselves cons ider  the  Courts could receive 

g rea t e r  a s s i s t ance  from a c t u a r i a l  evidence i n  the  assessment of 

damages. 

130 

128. Kemp & Kemp, The Quantum o f  DaRIaReS, 3rd Ed. ,  Vol. 1, 
PP.37, 39, 40-51. 

129. A s t r i k i n g  example o f  such an e r r o r  i s  t h a t  quoted by 
M r .  J. H. P reve t t ,  F.I.A., i n  paragraph 34 of  a paper on 
the  Assessment o f  Damages which he submitted t o  the 
I n s t i t u t e  o f  Actuar ies  on 22nd April  1968 where he 
instanced t h a t  a judge w i l l  sometimes inc lude  death a s  a 
contingency i n  making a deduction from an es t imate  of t he  
annuity value o r  from an assessment based on t h e  expectation 
o f  l i f e .  (See Journal of t he  I n s t i t u t e  of' Actuaries (1968) 
Vo1.94, P a r t  111, No.399, pp.293-315.) 

130. And i t  should not  be overlooked tha t  there  a r e  a number of 
count r ies  where a c t u a r i a l  evidence i s  used t o  a greater or 
l e s s e r  ex ten t ,  v iz .  E i r e ,  Republic of South Afr ica ,  the 
United S t a t e s  of America, Canada and - i n  Aus t r a l i a  - South 
Aus t ra l ia .  
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166. Nothing which follows, however, i s  calculated t o  suggest 

t h a t  the judge i s  concerned other than w i t h  the p a r t i c u l a r  case 

before h i m  or t o  d e t r a c t  from h i s  l i b e r t y  t o  f ind  t h e  f a c t s  

upon which the i n a t a n t  case has t o  be  decided and to  judge the 

relevance and weight of every kind of  expert  evidence 

(including t h a t  of  an actuary) which may be presented t o  the 

Court. Nonetheless, i t  i s  per t inent  t o  draw a t t e n t i o n  t o  the 

considerable he lp  t h a t  the Court may der ive,  i n  any p a r t i c u l a r  

case,  from s t a t i s t i c a l  evidence and i t s  i n t e r p r e t a t i o n  by an 

actuary and we would now propound t h e  f a c t o r s  which a r e  relevant 

t o  achieving an improvement i n  the present  pract ice  of  t h e  

Courts. 

The nature of a c t u a r i a l  evidence 

167. A t  the ou t se t  i t  must be s t r e s s e d  tha t  a c t u a r i a l  evidence, 

even i f  properly used and appreciated, can never be more than an 

aid t o  assessment, a l b e i t  an aid which i s  more he lp fu l  than i s  

o f t en  supposed. 13' 

ac tua r i e s  i s  the  a b i l i t y  t o  ca l cu la t e  t he  present c a p i t a l  value 

o f  a s e r i e s  of f u t u r e  payments dependent on human l i f e  and other 

contingencies. A s  t he  s t a r t i n g  poin t  for h i s  ca l cu la t ions  the 

actuary requires  t o  be supplied by o t h e r s  ( i t  w i l l  normally be 

the p l a i n t i f f ' s  l e g a l  advisers) with t h e  basic data  re levant  t o  

the case of the  claimant concerned. Some o f  such d a t a  w i l l  be 

undisputed f a c t s ,  e.g. the age and sex of the claimant and the 

amount of the  pre-accident earnings. Other data w i l l  

necessar i ly  be assumptions, e.g. t h e  r a t e  of hypothe t ica l  

The nature of t h e  expert ise  employed by 

131. It may be i n s t r u c t i v e  t o  compare the value attached. 
t o  a c t u a r i a l  computation i n  Chancery matters: see 
Lord Blackburn i n  McDonald v. McDonald (1880) 5 App. Cas. 
51 9 a t  h ~ .  539-540. 

86 



earnings and the chances of promotion. Armed w i t h  this data t h e  

actuary proceeds t o  make h i s  ca l cu la t ions  of the present  value of 

the  fu tu re  l o s s e s  on the b a s i s  of probab i l i t i e s .  I n  assessing 

the p r o b a b i l i t i e s  and i n  arr iving,  a s  a matter o f  professional 

opinion, a t  h i s  valuation, the ac tua ry  uses such s t a t i s t i c s  as he 

thinks appropriate i n  the p a r t i c u l a r  case. How far an actuary 

can himself be regarded a s  a competent expert wi tness  i n  regard 

t o  these p r o b a b i l i t i e s  and these s t a t i s t i c s  and o t h e r  data upon 

which the ca l cu la t ions  i n  h i s  r epor t  a r e  based is  a matter which 

i s  f u r t h e r  discussed i n  paragraphs 168-171 below and i n  Appendix 4. 

168. 

t o  the Theory o f  P r o b a b i l i t i e s  or t he  p robab i l i s t i c  approach and 

i n  Appendix 4 w i l l  be found an explanation o f  the siepificance 

and working o f  t h a t  theory; it is  an e s sen t i a l  element i n  the 

proper understanding of how a c t u a r i a l  evidence can a s s i s t  the 

assessment of damages i n  any p a r t i c u l a r  case. 

Actuar ia l  ca l cu la t ions  a re  based on the v a l i d i t y  attaching 

169. It is, of course, conceded that  no amount of  actuar ia l  

evidence can show w i t h  ar i thmetical  ce r t a in ty  what the par t icular  

p l a i n t i f f  w i l l  l o se .  

regular  use? 

170. There do seem t o  be grounds for arguing t h a t  the attempt t o  

ensure t h a t  the assessment has a r e l a t i o n  t o  the ar i thmetic  has 

considerable value.I3* 

view of complicated matters, i t  i s  inevi table  t h a t  from time to  

time some s u b s t a n t i a l  error w i l l  take place; it w i l l  be recalled 

t h a t  both Professor  S t r e e t  and Mr. Kemp seem t o  have discovered 

What then would be the advantages of i t s  

F i r s t ,  if the  Court has t o  take a general  

132. See Diplock L.J. i n  Whittome v. Coates [1965] 1 W.L.R. 1285 
a t  p.1293. 
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such cases. A continuing e f f o r t  t o  ca lcu la te  a s  accurately a s  

possible the  p l a i n t i f f ' s  f i n a n c i a l  loss might prevent  such 

er rors .  Secondly, i t  i s  poss ib le  tha t  over t h e  years  ce r t a in  

approaches become Court p rac t i ce  and then, long before  they a r e  

abandoned, a r e  rendered out of da te ,  for ins tance ,  by an 

increased expectat ion o f  working l i f e ,  o r  by v a r i a t i o n s  i n  r a t e s  

of i n t e re s t .  

171. The main disadvantage o f  a system i n  which ac tua r i a l  

evidence i s  regular ly  used would be the ex t ra  coa t .  If a case 

were fought out there  might be two ac tuar ies  required: i f ,  a s  

seems l i k e l y ,  t h e i r  evidence would i n  some cases  tu rn  on 

f ind ings  of f a c t s  by the judge, t he re  would have t o  be adjourn- 

ments o r  the  actuary would have t o  value the p l a i n t i f f ' s  

hypothetical  o r  ac tua l  earnings on a number o f  hypotheses. I n  

p rac t i ce  they might have t o  be present  throughout the  case. If' 

there  i s  a d i f fe rence  o f  opinion between the a c t u a r i e s  the Court 

might be faced with a very d i f f i c u l t  technical quest ion to be 

decided on the evidence. Even i n  the  cases which a re  s e t t l e d  

the use o f  two ac tua r i e s  to  repor t  on the s i t u a t i o n  of the 

p l a i n t i f f  would appreciably add t o  the costs. 

A new approach t o  the use o f  a c t u a r i a l  evidence 

172. Clearly,  t he  ca l l i ng  o f  a c t u a r i a l  evidence could not be 

made compulsory even i n  those cases  with a s u b s t a n t i a l  loss o f  

earnings where it is pre-eminently desirable.  The problem is 

how i t  can be encouraged. I n  the  present s i t u a t i o n  created by 

Taylor v. O'Connor it seems un l ike ly  tha t  there  w i l l  be any 

spontaneous change i n  the p rac t i ce  o f  the Courts i n  the d i r ec t ion  

toward a c t u a r i a l  methods o f  assessment becoming more acceptable. 

This  leaves some form of  l e g i s l a t i v e  provision a s  t he  only means 
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by which an improvement could be brought about. If the 

l e g i s l a t i o n  could be devised i n  a form which would a t  l ea s t  l i f t  

the  present i nh ib i t i ons  against  t h e  use of a c t u a r i a l  methods, two 

pos i t i ve  improvements could ensue. F i r s t ,  p a r t i e s  and the i r  

l e g a l  advisers  would not be inh ib i t ed  from tendering and the 

Courts would not be inh ib i ted  from l i s t e n i n g  to  a c t u a r i a l  evidence 

exper t ly  given. Secondly, i n  cases  where the tendering of exper t  

evidence would be inappropriate or too costly,  encouragement would 

be given t o  the p a r t i e s  and t o  the  Court t o  ob ta in  such ass i s tance  

a s  i s  possible from the use o f  a c t u a r i a l  tables.  

173. I n  connection with a c t u a r i a l  t ab l e s  we should mention t h a t  

i n  Working Paper No. 27 we s e t  ou t  c e r t a i n  ideas i n  this respect. 

However, these ideas  were formulated before the speeches i n  

Taylor V. O'Connor and we r e a l i s e  t h a t  they w i l l  have t o  be 

reconsidered. Nevertheless we s t i l l  consider t h a t  i n  cases where 

the  pecuniary l o s s  i s  not very high and where the probable fUture 

annual l o s s  i s  reasonably regular,  such tab les  can be of  - 

ass i s tance  t o  both counsel and the Court. While t a b l e s  i n  a 

t e x t  book can be used by counsel, t he re  may well be d i f f i c u l t i e s  

i n  persuading a Court, re luc tan t  t o  tu rn  t o  a c t u a r i a l  techniques, 

t o  accept t h e m .  It is, therefore ,  our provisional view that 

notwithstanding the  recent dec is ions  we have r e f e r r e d  t o ,  there 

would be a ueefu l  purpose to  be served by the i s s u i n g  Of such 

t a b l e s  on some o f f i c i a l  b a s i s  80 tha t  the i r  accuracy and 

ev iden t i a l  weight could not be challenged. 

A Dossible l e g i s l a t i v e  arovis ion 

174. 
promote the use o f  ac tua r i a l  methods i n  the process  of  assessment, 

I n  the  formulation of any l e g i s l a t i v e  provis ion  aimed t o  



the  following f a c t o r s  a re  highly relevant:- 

(a)  For a nm3er  of reasons the  ac tua r i a l  process is  no t  

s u i t a b l e  or prac t icable  a s  the sole method of 

computation. 

There i s  no point i n  l e g i s l a t i o n  dea l ing  with the 

relevancy or the admiss ib i l i ty  o f  a c t u a r i a l  evidence 

because there i s  l i t t l e  doubt notwithstanding Taylor 

V -  O'COnnor t h a t  it i s  admissible. 

Legis la t ion  cannot poss ib ly  deal w i t h  cogency a s  such. 

(b) 

(c)  

175. However, we do consider t h a t  the present pos i t ion  is  

unsa t i s fac tory .  We do f e e l  t h a t  t h i s  leads t o  in jus t i ce  t o  some 

p l a i n t i f f s  and t h a t  the pos i t i on  would be improved by a l t e r i n g  

the  climate. The present c l imate  i s  t o  a l l  i n t e n t s  and purposes 

that  a c t u a r i a l  evidence w i l l  no t  be used and a c t u a r i a l  t ab les  

w i l l  be l i t t l e  used. We want ac tuar ies  to be ca l l ed  i n  a 

subs tan t ia l  number o f  casea and we want a c t u a r i a l  t ab les  to  be 

r e l i e d  upon t o  a grea te r  extent. Is i t  poss ib l e  for a sec t ion  

i n  a s t a t u t e  t o  say this? 

176. We be l i eve  tha t  a so lu t ion  could be found i n  l e g i s l a t i o n  

on the following l i n e s  and upon this  suggestion we  would be 

pa r t i cu la r ly  g ra t e fu l  for comments, vis.:- 

"In any ac t ion  under the F a t a l  Accidents Acts or for damages 

for personal  i n j u r i e s  where the  p l a i n t i f f  claim8 

compensation i n  respect of a fu ture  annual l o s s  or  fu tu re  

annual payments or expenses (i.e. l o s s  of dependency, loss 

of fu tu re  earnings or loss of future expenses), the p l a i n t i f f  

s h a l l  be  e n t i t l e d  t o  r e l y  upon the evidence of ac tuar ies  and 

upon approved ac tua r i a l  t a b l e s  t o  an ex ten t  which the  Court 



considers appropriate t o  the  pa r t i cu la r  casei33 and the 

Court s h a l l  pay such regard t o  such evidence and to such 

t ab le s  a s  i t  considers just i n  the circumstances of the 

p a r t i c u l a r  case.)' 

Allowance for i n f l a t i o n  

177. In the context of what we have said above about the 

a c t u a r i a l  approach to  assessment w e  now turn t o  the problem o f  

allowing for i n f l a t i o n  i n  the assessment o f  lump-sum awards. A s  

we mentioned i n  paragraph 119 above these two ma t t e r s  are 

in te r l inked  and i t  i s  convenient t o  consider them together. 

178. The p o s s i b i l i t y  of allowing f o r  i n f l a t i o n  i s  a matter which 

r a i s e s  the quest ion not of reducing the assessment o f  pecuniary 

l o s s  but ,  possibly,  of  increas ing  it. There has  been some 

hes i t a t ion  i n  the  Court as  t o  whether the p o s s i b i l i t y  o f  i n f l a t i o n  

should be taken i n t o  account i n  the  assessment of lump-sum awards; 

there  has a lso  been disagreement r a the r  than discuss ion  as  to  the 

right way of doing i t ,  i f  i t  i s  t o  be done. 

179. 

is merely one of a number o f  ways i n  which the earninye of the 

Injured p l a i n t i f f  or of  the deceased m i g h t  have increased; he 

m i g h t  have been on an incremental sca le ,  o r  have had promotion 

prospects, or t he re  m i g h t  have been general r i s e s  i n  wages. 

these l a s t  were merely t o  keep up with r i s e s  i n  p r i c e s  not g iv ing  

any addi t iona l  bene f i t  i n  r e a l  terms, they might be described as 

an e f f e c t  o f  i n f l a t i o n ,  though obviously no c l e a r  d i s t i nc t ion  can  

ever be drawn i n  any case. 

Looked a t  from the  point of view of  compensation, i n f l a t i o n  

If 

133. The d i s c r e t i o n  a s  to  a c t u a r i a l  evidence would no doubt be 
exercised upon the Summons for Directions. 



180. Looked a t  from the  point o f  view of the need8 of the  ' 

p l a i n t i f f  or of the  deceased's family, the e f f ec t s  of i n f l a t i o n  

may be t o  make an award in su f f i c i en t  t o  meet them, whatever may 

have been the case when i t  was made. 

181. It has long been argued t h a t  t he  right way t o  pro tec t  

those who benef i t  by an award from t h e  e f f e c t s  of i n f l a t i o n  i s  'by 

prudent investment of the  damages and t h i s  argument continues a t  

the  present time t o  f ind  favour i n  t h e  House o f  Lords as appears 

from the speech o f  Lord P e a r ~ o n ' ~ ~  i n  Taylor V. O'Connor. 

t h i s  approach the Court has  to  look a t  the problem from the point 

o f  view o f  needs, no t  o f  compensation. To deal with i n f l a t i o n  

a s  a matter of compensation inevi tab ly  gives r i s e  t o  grea t  

d i f f i c u l t i e s  of  p red ic t ion .  'What w i l l  be the r i s e  i n  the  ra te  

f o r  the  job which the  p l a i n t i f f  would have been pursuing but  fo r  

h i s  i n ju ry  insofar  a s  t h a t  r i s e  does not represent any r e a i  

benef i t  t o  the worker2 Clearly, one does not i n  p r a c t i c e  ask so 

complicated a question: i f  a t r i a l  t akes  place some time a f t e r  

an accident,  evidence i s  given of what the p l a i n t i f f  would be . 

earning now without any e f f o r t  t o  t r y  and a l loca te  any intervening 

increases  between in f l a t iona ry  and r e a l  increases. 

On 

182. I n  Taylor v. O'Connor the t r i a l  judge increased the  

mul t ip l i e r  he would otherwise have appl ied  to the average annual 

l o s s  i n  order to  take account o f  i n f l a t i o n .  A major i ty  o f  the 

House o f  Lords s a i d  t h a t  he was wrong t o  do so,  but did not say 

t h a t  he was wrong t o  consider i t  a t  a l l .  Our understanding o f  

the  general p rac t i ce  i s  tha t  Courts and counsel make reference t o  

r i s i n g  wage l e v e l s  i n  assessing the p l a i n t i f f ' s  annual loss. 

134. [ I9711 A.C. 115 a t  p.143. 
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A There is;. o f  cDurse; no attempt t o  quantify i this  element 

and there  i s  thus  no way e i t h e r  t o  rebut or  support any 

suggestions t h a t  the Courts take in su f f i c i en t  no t i ce  of 

i n f l a t ion .  

183. If there were a periodic payments scheme i n  force  

there  could be provis ion for v a r i a t i o n s  i n  the l i g h t  of 

changes i n  the cos t  o f  l i v i n g  without making the scheme much 

more complicated. We consider t he  d e s i r a b i l i t y  of such a 

scheme i n  Sec t ion  (J) where i t  w i l l  be seen tha t ,  a t  any 

r a t e  p r io r  t o  consultation, vie e n t e r t a i n  subs t an t i a l  doubts 

about t h i s .  

184. On a lump-sum b a s i s  there i s  grea t  d i f f i c u l t y  i n  

es tab l i sh ing  not  so much the l ike l ihood o f  i n f l a t i o n ,  which 

seems to  be expected, but t ha t  i t  w i l l  continue a t  any given 

r a t e .  

( t h e  thalidomide case) Hinchcl i f fe  J. ruled the evidence of  

an economist a s  t o  the l ike l ihood of  continuing i n f l a t i o n  

a t  the r a t e  o f  6% inadmissible a s  speculation and hearsay. 

Subsequently i n  Mitchel l  V. ldulholland (No.2) 136 another 

case i n  which an  economist was c a l l e d  to  give evidence on 

possible fu tu re  i n f l a t i o n ,  the  Court of Appeal went out of  

i t s  way to  l a y  down t ha t  such evidence should usua l ly  be 

regarded a s  inadmissible and is ,  i n  any event, t o  be 

discouraged. Edmmd Davies L.J. expressed the Court ' s  views 

I n  S. & Another v. D i s t i l l e r s  Co. (Biochemicals) Ltd.I35 

135. [1970] I W.L..R. 114. 

136. [I9711 2 W.L.R. 1271. 
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i n  the following terms: - 
"There may conceivably be r a r e  cases  where ' s o l i d  evidence' 

[ a  phrase quoted from a judgment of Chief J u s t i c e  Barwick 
of the  Supreme Court of Aus t ra l i a ]  regarding a pa r t i cu la r  
p l a i n t i f f  would enable the court  to  embark upon a more 
informed exercise  regarding the l i k e l y  impact of in f la t ion  
on h i s  fu tu re .  But the present  i s  c e r t a i n l y  no such a 
case, and i t  must r e spec t fu l ly  be said tha t  t h e  elaborately 
prepared ma te r i a l  presented t o  the court on this topic 
therefore served no useful  purpose. Care obviously needs 
t o  be exercised lest future  t r i a l s  may be s i m i l a r l y  
prolonged by i t s  presentation. But a l l  t h a t  t h i s  court 
can now do i s  t o  declare the i r re levance of mate r i a l  of so 
general and speculative a character  and to  rely on the 
profession not  t o  seek t o  introduce it i n  future."l37 

185. I t  i s  d i f f i c u l t  to  v i sua l i s e  evidence which would 

e s t ab l i sh  tha t  i n f l a t i o n  w i l l  continue f o r  a period of, say, 10 

o r  15 years a t  no l e s s  and no more than a given r a t e ,  no matter 

what p o l i t i c a l  o r  economic changes may take place and we have 

some sympathy with the views recorded i n  paragraph 184 above. 

Whilst we do no t  see any reason why t h i s  sor t  o f  expe r t  evidence 

of opinion should be categorised a s  hearsay we p r e f e r ,  as  we 

show i n  paragraph 190 below, a d i f f e r e n t  approach t o  the  problem 

of i n f l a t i o n  which is not based upon speculation a s  t o  the 

future .  

186, It i s  undoubtedly d i f f i c u l t  t o  see how the Court  can make 

allowance f o r  i n f l a t i o n  and be seen t o  do so un les s  t h e  Court 

i s  prepared to  give due weight to  the  ac tuar ia l  method of 

assessment discussed In paragraphs 167-173 above and t o  hear 

with sympathy the  evidence of an actuary.  A t  the  moment, f o r  a 

judge using the m u l t i p l i e r  method, the House of Lords has ruled 

i n  Taylor V. O'Connor against  h i s  increasing the m u l t i p l i e r  to 

take account of i n f l a t i o n ,  and i t  seems t o  us t h a t  i t  w i l l  be 

137- u., a t  p.1283. 
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d i f f i c u l t  f o r  a judge without a c t u a r i a l  ass is tance t o  make 

allowance f o r  the probabi l i ty  of i n f l a t i o n  by any o the r  method. 

187. It emerges from our diacussiona with the I n s t i t u t e  a d  

Faculty of Actuar ies  t h a t  there  a r e  two ways of t ak ing  i n f l a t i o n  

i n t o  account. The first i s  t o  present  f igures  i n  which the 

present value i s  obtained by discounting a t  the a c t u a l  ra te  of  

i n t e r e s t  cu r ren t ly  avai lable  on secure f ixed- in te res t  stocks o r  

on an appropriate mixed fund, b u t  by increasing the loss for 

each fu tu re  year by the percentage establ ished by an economist o r  

otheruiae. The second i s  not t o  increase the annual future 

average loss, b u t  t o  discount a t  a lower rate ,  be ing  the rate  

receivable on good growth equ i t i e s ,  on the theory t h a t  the 

difference between t h i s  r a t e  and t h e  current f i xed  i n t e r e s t  r a t e  

represents  t he  market estimate of t he  extent of f u t u r e  inf la t ion.  

I n  e i t h e r  case the  selected discount r a t e  should be the  net r a t e  

a f t e r  deduction of tax so as  t o  r e f l e c t  the ru l e  i n  Gourley'a 

Case and not the gross rate.  

iaa. 
was suggested by Lord Diplock i n  Mal le t t  v. M ~ Y o n a n l e ~ ~ ~  and i t  

i s  perhaps wrong to regard him, a8 does Lord Reid i n  T a y l o r  v. 

O'C~nnor,~~~ as actuated by nos ta lg i a .  This course relieves 

- 
The l a t t e r  course i s  i n  e f f e c t  though not i n  words what 

the Courts of the burden of having t o  decide what t he  rate  of 

i n f l a t i o n  w i l l  be, and is  i n  l i n e  w i t h  Lord Pearson ' s  suggestion 

i n  Taylor V. O'ConnorllCO for checking (not  for establ ishing)  the  

~- 

138. ~19701 A.C. 166. 

139. [1971] A.C. 115 a t  p.129 G-H. 

140. m., a t  p.143A. 
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t o t a l  award made, t h a t  one should see  i n  how many years  the 

award would be exhausted i f  the fund was earning a n e t  35-45. 

189. 

t he  growth y i e ld  on e q u i t i e s  had lagged behind i n f l a t i o n  and 

would continue t o  do so. The experience o f  1970 has shown 

v iv id ly  both here  and i n  the United S t a t e s ,  how p r i c e s  and wages 

can go up and the  s tock  market down simultaneously. Nonetheless 

if one uses a r i t hme t i ca l  ca l cu la t ions  a t  a l l ,  the course we have 

discussed i n  paragraph 188 above i s  perhaps the e a s i e s t  and most 

p r a c t i c a l  way of making an allowance for i n f l a t i o n  even though 

it may be argued t h a t  the  allowance so made i s  in su f f i c i en t .  

The so lu t ion  t o  the Question o f  allowing for i n f l a t i o n ?  

190. I n  the r e s u l t  we have t e n t a t i v e l y  concluded t h a t  a 

s a t i s f ac to ry  answer i s  capable of being found to  the question O f  

The economist i n  the thalidomide case gave evidence tha t  

allowing for i n f l a t i o n .  and a l so  t o  t h e  a l l i e d  quest ion of the 

Courts being more ready to  adopt the ac tua r i a l  method o f  

assessment i f  the matter  were approached on the fol lowing lines: - 
( a )  The right answer does not l i e  i n  Parliament imposing a 

so lu t ion  t o  the problem of i n f l a t i o n  a s  such by any 

kind o f  l eg i s l a t ion .  

For t h e  moment we consider  t h a t  the most acceptable way 

of t ack l ing  the question of i n f l a t ion  i s  t h a t  suggested 

by Lord Diplock i n  B a l l e t t  v. M~Monaale’~’ of assessing 

the damages on the  bas i s  t h a t  the p l a i n t i f f  w i l l  be 

able t o  inves t  them a t  t he  r a t e  receivable a t  the date 

of award i n  good growth equ i t i e s .  If this i s  done, 

(b) 
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prudent management can, or, a t  l e a s t ,  more adequately 

can counteract the fu tu re  inf la t ion .  Lord Diplock 

suggested a gross r a t e  of 4%-596, Lord Pearson a net 

r a t e  o f  3%-4$, but upon any given date the current 

percentage i s  eas i ly  capable  o f  ascertainment. 

If r e  a r e  right i n  our conclusion under (b )  above, one 

f i n a l  important conclusion follows. The approach of  

both Lord Diplock and Lord Pearson t o  t h e  problem o f  

i n f l a t i o n  involves the process  o f  assessment being 

conducted by the app l i ca t ion  of the cu r ren t  r a t e  o f  

i n t e r e s t  obtainable on growth equities:  t h i s  is 

tantamount to  saying t h a t  the process o f  computation 

involved should be done by the  appl ica t ion  of a 

discount-rate  and t h i s  i n  i t s  turn impl ies  a method 

for computing damages based on an a c t u a r i a l  approach, 

a s  we  have argued above, and not on the t r ad i t i ona l  

"mul t ip l ie r f f  approach. 

( c )  

(a) Accordingly, ignoring e n t i r e l y  the poss ib l e  assistance 

which, say, the  evidence o f  an economist m i g h t  be ab le  

t o  give on the question of i n f l a t ion ,  we believe t h a t  

the  present  prac t ice  of the  Courts i n  allowing for 

i n f l a t i o n  could be improved i f  a g rea t e r  effort was 

made t o  compute the  damages on the b a s i s  of a dlscount- 

r a t e ,  which i n  turn  impl ies  a greater readiness to 

follow ac tua r i a l  methods a s  an a l t e r n a t i v e  to the 

hit-or-miss appl ica t ion  of the t r a d i t i o n a l  multiplier.  

We, therefore ,  believe t h a t ,  if there  w e r e  acceptance 

o f  our  suggestion i n  paragraph 176 above for a 

97 



l e g i s l a t i v e  provision ob l ig ing  the Courts i n  

appropr ia te  cases t o  have due regard t o  a c t u a r i a l  

techniques, t h i s  would n o t  merely overcome the  

de fec t s  of the % u l t i p l i e r "  method a s  such but  also 

go a considerable way t o  enabling the Courts ,  by the 

appl ica t ion  of an appropr ia te  net discount  r a t e ,  t o  

give weight to  fu ture  i n f l a t i o n  when a s ses s ing  the 

lump-sum award. 

( Q )  LOSSES INCURRSD BY OTH!3RS 

Published Workinn PaDer No.  14 

191. In  paragraph 2 we pointed ou t  t h a t  some of the topics 

discussed i n  Publ ished Working Paper No.  19 f a l l  na tu ra l ly  for 

discussion i n  the wider context of this  paper. I n  paragraphs 

46-87 of the former paper we made provisional proposa ls  for the 

abo l i t i on  o f  t he  a rcha ic  ac t ions  f o r  l o s s  of consortium by a 

husband i n  respect of the soc ie ty  and services of his  wife and 

f o r  loss of se rv ices  by a parent i n  respect of a c h i l d .  

l i g h t  of our consul ta t ion  on Working Paper No. 19 we have now 

decided tha t  we ought t o  recommend the  abol i t ion  of  these ac t ions  

and t h e i r  replacement by a new l e g i s l a t i v e  provis ion for the 

recovery of damages i n  proper cases  of pecuniary l o s s  suffered 

In  the 

by members of the  family and by o t h e r  persons. 

192. I n  Working Paper No. I 9  we d e a l t  with what we ca l l ed  

"family loss" under s i x  heads and with reference n o t  only t o  

claims by l i v i n g  p l a i n t i f f s  but a l s o  t o  cases where l o s s  i s  caused 

t o  o the r s  by someone's death. 

Mr J.A. Jolowicz, Fellow of T r i n i t y  College, Cambridge, has 

pointed out tha t  it i s  an over-elaboration t o  dea l  w i t h  the 

matter  under s i x  heads and t h a t  t h i s  arrangement obscures ra ther  

than c l a r i f i e s  the  i s sue  of p r inc ip l e .  The t rue  d i s t i n c t i o n  is, 

I n  consultation upon th i s  paper 
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a s  he poin ts  ou t ,  between I'Losses incur red  by o t h e r s  on the 

v ic t im 's  account" and t8Losses incur red  by o thers  on t h e i r  own 

account'' and, i n  t h i s  paper, w e  propose t o  t r e a t  t h e  question 

under these two headings. Two important heads o f  pecuniary damage 

incurred by o the r s  on t h e i r  o m  account have a l r eady  been dea l t  

with. I n  paragraphs 52-58 above, i n  our cons idera t ion  o f  the r u l e  i n  

Oliver v. Ashman,  w e  have d e a l t  wi th  loss suf fered  by others when a 

v ic t im 's  l i f e  expectancy i s  reduced, with consequent fu ture  

pecuniary l o s s  t o  h i s  dependants. I n  pare~.iraphs 139-154 we d e a l t  
with claims for loss of dependency under the F a t a l  Accidents Acts.  
Schneider v. E isovi tch  

193. 

a road accident i n  France, her husband being k i l l e d  i n  the same 

accident. H e r  brother-in-law and h i s  wife flew t o  France i n  

order t o  accompany he r  home t o  England. Paul1 J. h e l d  tha t  she 

was e n t i t l e d  t o  recover the €110 expenses incur red  in  t h i s  way 

and said:- 

I n  Schneider v. E i s ~ v i t c h ' ~ ~  t h e  p l a i n t i f f  was injured in  

"In my judgment, s t r i c t  l e g a l  l i a b i l i t y  i s  no t  the  be-all 
and end-all o f  a t o r t f e a s o r ' s  l i a b i l i t y .  
cannot claim a sum o f  money because he would l i k e  to  pay 
a f r i end  f o r  h i s  services.  That would a l t e r  t h e  character 
of  the  se rv i ces  given. The se rv ices  must b e  t r ea t ed  a s  
f r i end ly  se rv ices  given f r e e l y  by a friend. But t o  pay 
out-of-pocket expenses i n  respec t  of necessary services 
f r e e l y  given does not a l t e r  t he  character o f  the  services. 
I do not th ink  the t e s t  i s  whether there i s  a moral duty 
t o  pay. Before such a sum can be recovered t h e  p l a i n t i f f  
must show first t h a t  the se rv i ces  rendered were reasonably 
necessary a s  a consequence of the t o r t f e a s o r ' s  t o r t ;  
secondly, t h a t  the  out-of-pocket expenses o f  t h e  friend 
o r  f r i ends  who rendered these  services a r e  reasonable, bea r ing  
i n  mind a l l  t he  circumstances including whether expenses would 
have been incur red  had the  f r i e n d  o r  f r i ends  no t  ass i s ted ;  
and, t h i r d l y ,  t ha t  the p l a i n t i f f  undertakes t o  pay the sum 
awarded t o  t h e  f r iend  o r  f r iends ." l43  

A p l a i n t i f f -  
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194. I n  v. the  above decision was d issented  from 

by Diplock J. s ince  he regarded it a s  an e s s e n t i a l  condition 

t h a t  a p l a i n t i f f  should be under a l e g a l  l i a b i l i t y  t o  pay the 

expenses of t he  t h i r d  party before  he could recover such expenses; 

moreover, there  has,  as yet, been no decision by the Court of 

Appeal upholding the  judgment of P a u l l  J. However, i n  our 

provisional view, the  e f f ec t  of t he  decision i n  Schneider V. 

Eisovi tch and the  three  c r i t e r i a  on which Paul l  J. based his 

acceptance of the  claim produced a f a i r  resu l t .  

Losses incurred by o the r s  on the v i c t im ' s  account 

195. Under th i s 'heading  we inc lude  a l l  heads of damage i n  

respect of w h i c h  t h e  victim could himself have recovered i f  

someone e l s e  had not helped out. These heads of damage are, 

more or l e s s  e a s i l y ,  capable of d i r e c t  t r ans l a t ion  i n t o  money 

terms. Examples o f  such heads of  damage are:- 

( a )  G i f t s  made t o  the victim for h i s  maintenance during 

incapac i ty  or for medical or other expenses incurred a s  

a r e s u l t  of the accident. Such payments a r e  by present 

p rac t i ce  disregarded i n  t h e  assessment of the victim's 

damages and we do not think tha t  any change i n  this 

prac t i ce  is ca l led  for. 

(b) Attention, rendered necessary by the in ju ry ,  provided by 

someone t o  whom the vict im i s  not l e g a l l y  obliged t o  pay 

a wage. A husband, for example, i s  so i n j u r e d  tha t  he 

i s  i n  need o f  constant a tLent ion a t  home: he could 

employ a nurse and recover the  cost  but,  instead, the 

a t t e n t i o n  i s  given by h i s  wife. This  does not  mean 

4 4 4 .  [ I9611 1 Q.B. 188 
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tha t  the  husband has not suffered the r e l evan t  item o f  

damage bu t  only tha t  the item cannot be reduced t o  a 

spec i f i c  sum and claimed a s  "special  damage" o r  a s  a 

quant i f ied f i t u r e  continuing loss. If the  wife has 

had t o  give up her  work t o  a t t end  t o  her  husband, the 

f i n a n c i a l  loss to  the family may be e i t h e r  grenter o r  

l e s s  than the cost  o f  employing a nurse, depending 

upon whether the wife 's  l o s t  wages are g r e a t e r  o r  l e s s  

than those of the nurse. The husband should be 

e n t i t l e d  t o  recover e i t h e r  what he would have had t o  

pay a nurse o r  h i s  wife 's  a c t u a l  loss o f  wage, whichever 

i s  the less. 

(c)  Services  which the victim rendered t o  t h e  family before 

the i n j u r y  and o f  which t h e  family is, by t h e  injury,  

deprived. A wife, f o r  example, i s  so i n j u r e d  that  she 

i s  unable any longer t o  do any housework or t o  care f o r  

her  family and extra  help h a s  to  be employed. Loss 

of t h i s  kind i s  frequent ly  thought o f  a s  be ing  a loss 

to  the husband and not t o  the  wife. This seems to  be 

out o f  keeping with present  views as  t o  a housewife's 

s t a t u s  and we think t h a t ,  i n  he r  own ac t ion ,  the wife 

should be able  t o  recover damages because of t h i s  

p a r t i c u l a r  aspect of her  d i s a b i l i t y .  The damages would 

be assessed by reference t o  the actual disbursements 

made or f u t u r e  disbursements ant ic ipated so  long as  

these d i d  not exceed what was necessary t o  replace the 

l o s t  services .  

(a) Services  performed v o l u n t a r i l y  by members o f  the family 

involving no addi t ional  expenditure. I n  Working Paper 
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No. 19 we envisaged the  s i t ua t ion  where the other 

members of  the family r a l l y  round and undertake the 

domestic du t i e s  formerly performed by an injured wife. 

We see no reason why, i n  such a s i t u a t i o n ,  the i n j u r e d  

wife should not recover damages on account of this 

genuine family loss. Quan t i f i ca t ion  should present no 

r e a l  d i f f i c u l t y  because a maximum f i g u r e  i s  ascer ta in-  

ab le  by reference t o  what it would have cost  t o  o b t a i n  

equivalent s e rv i ces  by , t o  the extent t h a t  

the " r a l ly ing  round" w 

epresent the a c t u a l  loss. 

( e )  V i s i t s  t o  the victim. One of the r e s u l t  

whether the victim hosp i t a l  o r  ill a t  

deprivation of soc ercourse and, a 

Working Paper No. 19, 

Bo receive r r .  If t h i s  be r i g h t  

e n t i t l e d  t o  recover the reasonable c o s t  of arranging 

them, whether or no t  they can be regarded as 

contr ibut ing materi  

be s t r i c t l y  

imited t o  what is  reasonable; t 

expected in  the n a t u r a l  course of eve 



the approval o f  those whom we consulted and we 

adhere t o  it. 

196. The examples o f  l o s s  incur red  on the v i c t im ' s  account 

given i n  paragpaph 195 above a r e  no t  intended t o  be exhaustive 

and it is our provis iona l  view t h a t  there  should be a general 

legislative provision f o r  recovery o f  such l o s s e s  with pa r t i cu la r  

l e g i s l a t i v e  re ference  to  the examples dea l t  with spec i f i ca l ly  i n  

the  previous paragraph. 

Losses incurred by o thers  on t h e i r  own account 

197. The Fa ta l  Accidents Acts provide a s t a t u t o r y  exception t o  

the  general p r i n c i p l e  tha t  i n j u r y  negligently caused t o  A o r  the  

property o f  A whereby damage i s  caused t o  B i s  n o t  actionable by 

B. Where A i s  k i l l e d  h i s  dependants can sue, bu t  where A i s  

merely in jured  they  cannot. I n  ou r  consideration of Oliver v. 

Ashman we have pointed out t ha t ,  where injury r e s u l t s  i n  l o s s  o f  

l i f e  expectancy, t h i s  ru l e  causes hardship t o  t h e  v ic t im 's  

dependants and we have expressed our  opinion t h a t  t h i s  rule should 

be abolished and have sugkested a number of ways i n  which t h i s  

present i n j u s t i c e  can be remedied. I n  cases where t h e  victim's 

expectation o f  l i f e  i s  not a f f ec t ed ,  the  extent t o  which h i s  

dependants s u f f e r  pecuniary l o s s  i n  consequence o f  h i s  injury i s ,  

normally, d i r e c t l y  dependent upon the  extent t o  which h i s  

earnings a r e  reduced and h i s  expenses increased and, a s  he can 

recover damages on account o f  t h i s  loss, we do not  think that 

any change i n  the law i s  ca l led  f o r .  

198. Apart from t h e  pecuniary l o s s  su,fered by o t h e r s  on 

t h e i r  o m  account, there  a re  undoubtedly s i t u a t i o n s  i n  which 

they may be s a i d  t u  have suf fered  f u r t h e r  l o s s ,  although such 

loss i s  incapable o f  r a t iona l  assessment i n  money terms. A 
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husband's depr iva t ion  o f  h i s  wi fe ' s  soc ie ty  ( o r  v i c e  versa) 

and a c h i l d ' s  depr iva t ion  of a pe ren t ' s  love and c a r e  are r ea l  

l o s ses  a s  i s  the  g r i e f  suffered by the  members o f  a v ic t im 's  

family and h i s  f r i e n d s  when he i s  k i l l e d  o r  in jured .  The 

non-pecuniary l o s s e s  o f  t h i s  type a t  present recoverable i n  

English law a r e  t h e  husband's l o s s  o f  h i s  wife 's  s o c i e t y  included 

i n  a claim f o r  damages f o r  l o s s  o f  consortium146 and, indirectly,  t h e  

method o f  compensating surviving r e l a t i o n s  by the  surv iva l  t o  a 

deceased's e s t a t e  of a claim f o r  damages f o r  l o s s  O f  expectation 

o f  l i f e .  Both these  lo s ses  a re  quan t i f i ed  a t  small conventional 

sums. 

199. The proposals we have made i n  paragraphs 191 and 65 o f  

t h i s  paper w i l l ,  i f  implemented, r e s u l t  i n  the a b o l i t i o n  of  the 

husband's r i g h t  o f  recovery o f  non-pecuniary l o s s  i n  respect o f  

t he  l o s s  of h i s  w i f e ' s  society and, i nd i r ec t ly ,  t h e  s o l a t u  

sometimes represented by the su rv iva l  to a deceased's e s t a t e  o f  

h i s  claim f o r  damages f o r  l o s s  O Z  expectation o f  l i f e .  I t  c a l l s ,  

therefore ,  f o r  c a r e f u l  consideration whether anything, and i f  

so what, should be put i n  t h e i r  p lace .  Ue are c l e a r l y  o f  

opinion tha t  i f  anything rep l ices  these  two ixethnds of recovering 

damages i t  ought t o  be more widely and r a t iona l ly  based, so aS t o  

include, f o r  ins tance ,  a wife 's  claim a s  vel1 a s  ? husband's. 
-- - -- - 
145. Preston v. tiluntinii. bir Trans;ort [I9561 I u.3. 454 

where a small conventional sun was nvarded t o  young 
ch i ldren  for t h e i r  non-pecuniary l o s s  caused by the 
death o f  t h e i r  fa ther  i n  an a i r - c r a s h  must be Eegarded 
a s  of dubious authority.  

146. In  Cutts v. Chumle [I9671 1 './.L.ii. 742 the husbmd W S  
awarded a conventiznnal sui: of L200 f o r  l o s s  or' h i s  .:;ice's 
society bu t ,  becsuse he engnged and pl-nned t o  continue 
engziging a pa id  housekeeper, he c'as a l s o  awarded ?:5,000 
f o r  l o - s  of serv ices .  



200. Legis la t ion  which merely made recovery o f  damages f o r  

non-pecuniary l o s s  (including g r i e f )  avai lable  t o  members o f  the 

family of an i n j u r e d  o r  deceased person would probably r e s u l t  

i n  the award o f  small  conventional sums. This i s  t h e  s i t u a t i o n  

i n  Scotland where a "token award o f  a few hundred pounds i n  

recognition o f ,  r a t h e r  than a s  compensation f o r ,  the gr ie f  

suffered a t  the death of  a relative" '47 is  given. 

whether t h i s  would be a s a t i s f a c t o r y  solut ion t o  t h e  problem. 

We doubt 
. 

201. Another object ion t o  leav ing  i t  t o  the Cour ts  t o  decide 

what damages t o  award f o r  non-pecuniary l o s s  o f  t h i s  nature was 

made by some o f  those whom w e  consulted.  They p o i n t  out tha t  it 

would lead t o  a very unsa t i s fac tory  type o f  l i t i g a t i o n  and we 

can do no b e t t e r  than quote the  words of the Bar Council:- 

"There w i l l  undoubtedly be c a s e s  i n  which widows w i l l  be p u t  
forward a s  gr ief-s t r icken,  when t h i s  i s  wholly untrue. 
With s u b s t a n t i a l  sums a t  s take ,  defendants w i l l  f e e l  obl iged 
t o  probe t h e  evidence and, perhaps, to  employ inquiry agents  
i n  an at tempt  t o  t e s t  the  t ru th  of the al legat ions."  

202. We agree with the objec t ions  adumbrated i n  the two l a s t  

paragraphs. There i s  an a l t e r n a t i v e  method of compensating 

these  l o s s e s  by means of a l e g i s l a t i v e  t a r i f f .  T h i s  i s  the 

method adopted i n  South Aus t ra l ia  where the Wrongs A c t  1936-1 959 

provide for the payment t o  parents  on the  death of a chi ld  of an 

amount not  exceeding S5OO and t o  a surviving husband or wife on  

the death of a spouse of an amount not  exceeding €700. 

203. 

kind ought no t  t o  b e  recoverable b u t  that ,  i f  i t  were f e l t  t h a t  

I t  i s  our  provis ional  view t h a t  non-pecuniary l o s s  of  th i s  

147. Professor  D. M. Walker, Q.C., U . D ,  i n  h i s  "Notes on Scots  
Law a s  t o  Reparation for Personal  Injur ies"  prepared for a 
Colloquium on Damages i n  Personal  Injury Cases of the 
U.K. National  Committee on Comparative Law. 



t he re  should be some compensation payable by way o f  solatium 

or i n  compensation f o r  the s o r t  of non-pecuniary l o s s  here 

under consideration, then the amount of such compensation should 

be f ixed  by l e g i s l a t i v e  t a r i f f .  

Whose losses  ouRht t o  be recoverable - losses i ncu r red  by others 

on the  vict im's  account? 

204. The p r i n c i p l e  behind the suggested claims f o r  l o s s  incurred 

on the vict im's  account is tha t ,  i f  the victim were i n  suf f ic ien t  

funds, he could compensate those who suffered the loss himself; he 

could pay for h i s  own hosp i t a l  expenses, a wage t o  those who helped 

h i m  and the expenses of h i s  v i s i t o r s .  This being so,  we see no 

reason f o r  r e s t r i c t i n g  these claims t o  losses  incu r red  by members 

of the vict im's  eamily. Subject t o  the overriding requirement of 

reasonableness we think t h a t  the l o s s e s  should be recoverable 

whether they were incurred by a member of the family or a close 

f r i e n d  or even a cha r i t ab le  s t ranger .  

Whose losses  ought t o  be recoverable - losses  incu r red  by others 

on t h e i r  own account? 

205. As we have mentioned i n  paragraph 192, we have dea l t  e a r l i e r  

i n  t h i s  paper w i t h  claims f o r  pecuniary loss represented by a claim 

for loss of dependency under the F a t a l  Accidents A c t s  and by the 

claim we propose should replace the present r u l e  i n  Oliver v. Ashman. 

I t  remains to  decide who should be allowed t o  make a claim for the 

sort of non-pecuniary loss r e fe r r ed  t o  i n  paragraph 198. Bor such 

a claim, i f  it i s  t o  be allowed a t  a l l ,  our p rov i s iona l  view i s  

t h a t  the c l a s s  of claimants should be l imited a t  l e a s t  as s t r i c t l y  

a s  the class o f  dependants under the F a t a l  Accidents A c t s .  

How and by whom should the claims be made? 

206. In  Working Paper No. I 9  a number of d i f f e r e n t  ways were 

suggested as  t o  how and by whom claims for  losses  incurred by o t h e r s  

on behalf of the victim should be made. S imi la r  quest ions a r i se  
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i n  our considerat ion of compensation fo r  the " l o s t  years", though 

the re  the amounts involved w i l l  u sua l ly  be s u b s t a n t i a l l y  greater  

than those we a r e  here  considering. We do not favour  any system 

of l inked claims and think tha t  this type of l o s s  should be 

recoverable i n  the  victim's own act ion.  

i n  a few cases i f  t h e  p l a i n t i f f  does not recoup h i s  benefactor 

out o f  h i s  damages. I n  Dennis v. London Passenger Transport Board, 

This may c rea t e  a problem 

148 

Denning J. d i r ec t ed  t h a t  money pa id  t o  the p l a i n t i f f  by the Board 

and h i s  employers should be repaid t o  them by the p l a i n t i f f  out of the 

damages which he was awarded. There may be some doubt as  to whether, 

i n  awarding a lump sum damages t o  a p l a i n t i f f ,  a Court has any 

power t o  give d i r ec t ions  a s  t o  i t s  disposal  and, for the avoidance 

of doubt, it i s  our provisional view tha t ,  where claims o f  t h i s  

nature  a re  included i n  a p l a i n t i f f ' s  claim, the Court  should bg 

l e g i s l a t i o n  be given power t o  give the necessary d i r ec t ions  as  t o  

the disposal o f  damages recovered under these heads. Of course, 

insofar  a s  compensation under these  heads r e l a t e s  t o  future l o s s  

no d i r ec t ion  i s  necessary: the award o f  damages enables the 

p l a i n t i f f  t o  compensate h i s  fu tu re  benefactors and i f  he i s  not 

prepared t o  do so, then h i s  would-be benefactors can withdraw 

t h e i r  benefactions and he w i l l  have t o  replace t h e i r  services 

from other  sources. 

207. We appreciate  tha t  t h i s  so lu t ion  may occasional ly  ra i se  

d i f f i c u l t i e s  i n  cases  which a re  s e t t l e d ,  but i n  t h e  great major i ty  

of cases the p l a i n t i f f  w i l l  be receiving compensation f o r  l o s s  

sustained by those near and dear  t o  him and we t h ink  i t  would be 

al together  too cynical  t o  suggest t h a t  t h i s  i s  l i k e l y  t o  be a r e a l  

problem. 

l o s s  were admitted these would have t o  be brought by the person 

Of course, if claims by way of  solatium for non-pecuniary 

suffer ing the loss himself. 

148. [I9481 I A l l  E.R. 779. 
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Introduction 

208. 

whether an improved method can be devised t o  a r r i v e  a t  the leve l  of 

damages. One such method i n  regard t o  non-pecuniary loss,  a 

l e g i s l a t i v e  t a r i f f ,  we have discussed i n  paragraphs 98-105 above. 

We now turn to  some a l t e rna t ives  which involve the  in te rpos i t ion  of  

the  l ay  element i n  the  machinery of t he  t r i a l .  

THE MODE O F  TRIAL FOR TRE DETERMINATION O F  CLAIMS 

The main po in t  which has concerned us under t h i s  heading i s  

Jury t r i a l ?  

209. We have a l ready  i n  t h i s  s t ressed  t h e  importance which 

we a t t ach  to  the  f a c t  t ha t  che Courts,  by the measure of uniformity 

i n  t h e i r  awards, have made the quantum o f  damages reasonably 

predictable s o  t h a t  the  l ega l  adv i se r s  of par t i e s  have been g r e a t l y  

a s s i s t ed  i n  negot ia t ing  sett lements.  I n  the case of non-pecuniary 

l o s s  they have done th i s  by lay ing  down a scale of damages within 

the  framework o f  which awards i n  p a r t i c u l a r  cases can be f i t t e d .  

There i s  no doubt t h a t  professional opinion considers  some jUdgeS 

more generous i n  t h e i r  awards than o the r s  but perhaps to  no g rea t e r  

ex ten t  than, i n  t h e i r  criminal j u r i sd i c t ion ,  some judges are 

considered more l e n i e n t  i n  t h e i r  sentences than o thers .  And, so 

long a s  awards and sentences depend upon the exe rc i se  of ind iv idua l  

judgment and d i sc re t ion ,  some v a r i a t i o n  i s  no doubt inevitable.  

210. 

been achieved by a consensus between judges and by t h e  exercise of 

t he  Court of Appeal's power t o  a l t e r  a judge's award i f  it i s  out of 

l i n e .  I 5 O  

This uniformity (and hence the  p r e d i c t a b i l i t y  o f  awards) h a s  

This  approach t o  the  assessment of personal  injury 

149. See para. 9 above. 

150. See para. 96 above. 
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damages i s  of recent  development. 

1960 the Courts were, on the whole, cautious i n  t h e i r  approach t o  

uniformity but  the l a s t  decade hhs seen a rapid development o f  t h e  

pr inciple .  The turning point can probably be t r z c e d  t o  the e a r l y  

1560's and be exemplified by th ree  cases concerning the l o s s  of an 

eye t r i e d  a t  about t h a t  time. I n  Bloomfield V. B r i t i s h  Transport 

Commission151 the  judge awarded €3,500. I n  the Court  of Appeal 

the p l a i n t i f f  contended tha t  a conventional figure o f  €2,000 had 

been establ ished,  bu t  the Court o f  Appeal r e j ec t ed  the submission 

t h a t  an appeal could be based on a so-called conventional f igure.  

I n  the years between 1951 and 

I n  Bastow V. BagleJ 52 the award was El ,I 50 and t h e  appeal by t h e  

p l a i n t i f f  was again, a t  f i r s t ,  re jected.  Two days l a t e r  Wharton 

v. Sweeney 153 came before another Division o f  the Court when an 

appeal was allowed f rom a judge's award o f  E850 and the award 

increased t o  E2,000, Qrmerod L.J., in h i s  judgment, making a 

caut ious statement about the d e s i r a b i l i t y  of uniformity.  The 

appeal i n  Bastow V. Baalez was then r e ins t a t ed  and the  award 

increased t o  €1,800, S e l l e r s  L.J. saying that  the d i s p a r i t y -  

between the award i n  Wharton v. Sweenex and the instant case was 

too great  t o  be just and f a i r  t o  the  p l a i n t i f f .  Since these 

cases  the d e s i r a b i l i t y  of uniformity has  been more and more 

e x p l i c i t l y  expressed. 

211. P r i o r  t o  t h e  l a s t  war jury t r i a l s  were f r equen t  i n  claims 

for damages f o r  personal injury.  The r e s t r i c t i o n s  impoeed 

during the war led t o  a great  reduct ion i n  the uae o f  jury t r i a l s  

151. 119601 2 Q.B. 86. 

152. [I9611 1 W.L.R. 1494. 

153. (1961) 105 S.J. 887. 
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i n  t he  years a f t e r  the  war,but they st i l l  continued t o  play a 

not i n s ign i f i can t  p a r t  i n  the t r i a l  of personal i n j u r y  claims. 

They did not, however; f i t  i n  with t h e  concept of uniformity 

which was being developed by the  Courts  and i n  two cases  in 

1965154 the Court of Appeal l a i d  it down that ,  save i n  

exceptional circumstances, the Court should not exe rc i se  its 

d i sc re t ion  t o  a l low a jury i n  ac t ions  for personal i n ju r i e s .  

These two dec is ions  have led  t o  the v i r t u a l  disappearance Of 

j u r i e s  from t h i s  sphere of l i t i g a t i o n .  

212. After  t he  decision i n  Ward v. James a number of M.Ps set  

down a motion deplor ing the dec is ion  on the ground that if i t  

became even more d i f f i c u l t  to  ob ta in  t r i a l  by jury, awards would 

remain standardised a t  too low a l e v e l ;  

t h a t  the two jury awards of $50,000 t o  quadriplegics i n  Yorey V. 

Woodfield (N0.21'~~ and Warren V. d id  have t h e  e f f ec t  of 

increasing the  l e v e l  of damages i n  t h e  most se r ious  cases,  an 

increase  which might no t  have happened so quickly without  juries.  

and indeed it m a y  be 

213. It is  the in t e rpos i t i on  of t h e  l a y  element i n t o  the 

assessment of awards, brought about by jury t r i a l s ,  which 

furn ishes  the major arguments propounded by those i n  favour of a 

r e tu rn  t o  jury trial in a t  l e a s t  some personal i n j u r y  claims. 

It is contended t h a t  j u r i e s  would be l i ke ly ,  a t  l e a s t  on average, 

t o  ward more than judges; and t h a t ,  j u r i e s  being more i n  touch 

with the ordinary m a n ' s  view of t he  appropriate l e v e l  of current 

awards, they would be 4 f a i r e r  t r i b u n a l  than a judge alone. 

154. Hodnes V. Harland and Wolff [ 19651 1 W.L.R. 523 and Ward 
V. James [ I 9 6 6 1  1 QCB, 273. 



214. The arguments against  the use  of  j u r i e s  i n  t h i s  type o f  

L i t i ga t ion  are ,  however, formidable. The p r inc ip l e s  o f  uniformity 

and also of p r e d i c t a b i l i t y  would necessar i ly  be much weakened. It 

would be wholly impracticable t o  have jury t r i a l s  in every case 

and the choice of  case i n  which t o  allow t h i s  method of t r i a l  would 

present d i f f i c u l t i e s .  Jury trial i s  more expensive, and causes 

much inconvenience t o  the people who have t o  serve a s  jurymen. 

215. 

of j u r i e s  is t h a t  they are  not t h e  most sui table  t r i buna l  for 

assessing pecuniary l o s s ,  p a r t i c u l a r l y  if, as we hope, the method 

of this type o f  assesement becomes more sophis t icated.  

Another reason which m i l i t a t e s  against  any increased use 

216. We have a l ready  referred t o  t h e  view held by some tha t  the 

judges a re  not necessar i ly  the best people to  fix t h e  conventional 

scale  of damages for non-pecuniary 1 0 ~ 2 5 ~  but even i f  t h i s  be 

the  right view we do not favour t h e i r  replacement o r  pa r t i a l  

replacement by ju r i e s .  We consider t h a t  the disadvantages of 

jury t r i a l  far outweigh any advantage they may have over t r i a l  

by judge alone and we do not favour any increase i n  t h e i r  use. 

It i s  t o  be noted t h a t  the W i n n  Committee decided t o  make no 

recommendations for change i n  the  present p rac t i ce  with regard t o  

jury t r i a l  .i 58 

l~ damages tr ibunal?  

217. 

be advantageous t o  provide any asses so r  or expert  t o  sit with a 

The Winn Committee "ca re fu l ly  considered whether i t  would 

judge or a l t e r n a t i v e l y  t o  provide advice for the judge without 

157. See paras. 72 and 95-97 above. 

158. Cmnd. 3691/1968, para. 478. 
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159 subjecting the  adviser  to  cross-examination by e i t h e r  party". 

They found themselves "unanimously of the opinion t h a t  none of 

the proposed changes a s  t o  the cons t i t u t ion  of the  Court of 

t r i a l  i s  to  be recommended". I6O The Committee f u r t h e r  said:- 

"Our views upon the  necessity,  which we affirm, f o r  
i n s i s t i n g  t h a t  a l l  material  upon which a judge is asked t o  
make f ind ings  upon l i a b i l i t y  or quantum of damages should 
be openly presented t o  him i n  the  presence of the par t ies  
are i n  l i n e  with the thinking o f  the Evershed Committee on 
Supreme Court Prac t ice  and Procedure which a s  s e t  out in 
paragraphs 366-368 of t h e i r  Report (Cnnd. 8878/1953) led 
them: - 

( a )  t o  r e j e c t  the use of f a c t  f inding t r i b u n a l s  .... 
whose conclusions would be binding on the Court; 

(b) t o  advise against  t he  creation of any special  
t r i buna l  for the  assessment of quantum of 
damages cons is t ing  of a lawyer and a medical 
ma." 161 

We agree with these  conclusions. 

(I) ITEMISATION OF THE HEADS OF U G E  

Itemisation i n  the  l i g h t  of  J e f fo rd  v. Gee 

218. 

interim report  dea l ing  with the  l i m i t e d  issue of t h e  itemisrbion 

of damages i n  judgments. On I 3  Apr i l  1970 we c i r cu la t ed  for 

comment Published Working Paper No. 27 which d e a l t  with t h i s  

subject.  

ahould be introduced to:- 

Early i n  1970 the Lord Chancellor asked u s  t o  make an 

Our provisional conclusion then was t h a t  l eg i s l a t ion  

( a )  make i t  obligatory for the  Courts i n  a l l  cases t o  

a s ses s  separately the various heads of  pecuniary 

159. m., para.  405. 

160. u., para.406. 

161. u., para.408. 
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l o s s ,  and 

(b)  ensure t h a t  i n  a l l  cases the  sum o f  t hese  amounts 

should be a non-reducible p a r t  of the g loba l  award. 

219. Short ly  before  the pub l i ca t ion  o f  Working Paper No. 27 

the Court of Appeal gave i ts  dec i s ion  i n  the case o f  Jefford V. 

_. Gee162 the e f f e c t  o f  which we have summarised i n  an e a r l i e r  p a r t  

of t h i s  paperi63 where it has been seen that the Courts have now, 

t o  a l imited extent ,  to i temise their awards. However, i t  i s  

st i l l  not required t h a t  there  should be any d i v i s i o n  of special  

damage and f u t u r e  pecuniary l o s s  between l o s s  o f  earnings and 

loss of expenses. 

220. There i s  f u r t h e r  uncertainty remaining a f t e r  the decision 

i n  Jefford V. -which a r i s e s  from the d i s t i n c t i o n  between l o s s  

o f  earnings (where these a re  more o r  l e s s  capable o f  present 

computation) and l o s s  o f  earning capaci ty  (where t h e r e  i s  no 

ac tua l  present loss but a possible  fu tu re  l o s s ) .  We think t h a t  

l o s s  of earning capaci ty  should be t r e a t e d  as  a f u t u r e  pecuniary 

l o s s  and not a s  p a r t  o f  the non-pecuniary loss.  

221. The arguments i n  favour of i temisat ion remain despite t h e  

l imi t ed  e f f e c t  of Jefford V. Gee and, a f te r  consul ta t ion On Working 

Paper No. 27, we a r e  s t i l l  of t h e  opinion tha t  l e g i s l a t i o n  would 

be desirable.  This  opinion has indeed been strengthened by t h e  

decis ion o f  the Court o f  Appeal i n  Smith v. Cen t ra l  Asbestos Co., 

discussed i n  paragraphs 108-116 above. The form which such 

l e g i s l a t i o n  would take depends on whether our provis ional  view on 

a l e g i s l a t i v e  t a r i f f  for non-pecuniary lo s s  i s  accepted. 

~~~~ ~~ 

162. [1970] 2 Q.B. 130. 

163. See paras .  32 and 33 above. 
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(J) PERIODIC PXYLBNTS AI?C PdOVISIONXL A iAliDS 

Introductory: t he  possible de fec t s  i n  once-and-for-all 
lump sum awards 

222. The argument i n  t h i s  paper has  till now been presented 

upon the  assumption t h a t  the  law which requires damages t o  be 

awarded a s  a lump sua renains una l te red .  164 

consider vrhetiier t h i s  method o f  a\ ,arding damages ought t o  be 

replaced o r  supplemented. 

223. The award of a lump s m  a s  danages clay and sometimes 

must r e s u l t  i n  i n j u s t i c e .  This is  primarily because the Court 

i s  atsempting t o  compensate fo r  l o s s  i n  the future.  I n  Part I1 

we rer^erred t o  some o f  the various types  o f  uncer ta in ty  which, 

i t  is  argued, render lump sum awards imprecise and, therefore ,  

un jus t .  It is, perhaps worth while attempting t o  summarise 

the  d i f f e ren t  s o r t s  o f  uncertainty with which a Court i s  

faced:- 

;ie must now 

165 

(a)  There a r e  cases where t h e  in ju ry  suffered may r e su l t  

i n  some catastrophe such a s  epilepsy, cancer o r  

t o t a l  blindness: medical prognosis can e s t ima te  the  

chance only. I f  the  chance i s  compensated in jus t i ce  may 

r e s u l t .  I n  what follows w e  c a l l  these "chances". 

(b) The more usual s i t ua t ion  i s  where a l u m p  sum award 

can tu rn  out i n  the  event t o  have been the cor rec t  

award; a r t h r i t i s  occurs a t  t h e  date and t o  the  

164. r'ournier v. Canadian National Railway L19271 A.C.  167. 

165. See paras. 48, jl and 41 above 
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degree prognosed; the  p l a i n t i f f ' s  p a r t i a l  loss o f  

earnings continues a t  t h e  precise amount forecas t  

f o r  t he  period envisaged; and the economic climate 

i n  which he spends h i s  remaining days i s  t h a t  upon 

which the  Court based i t s  award. 7e c a l l  these 

'I f o r  e c a s t s  . 
(c )  There i s  a t h i r d  type of speculation i n  which a 

Court must indulge; i n  cases  where damages a r e  claimed 

f o r  l o s s  of dependency it  can never be known what the 

deceased's fu tu re  would have been nor can it ever be 

postulated a s  ce r t a in  t ha t  a p l a i n t i f f  would, had he 

not been injured, have l i v e d  a l i f e  pa t te rned  a s  

t h e  Court, i n  awarding damages, assumes it would have 

been. Whatever type of award i s  made, the need for  

t h i s  s o r t  of speculation w i l l  remain and allowances 

w i l l  have t o  be made f o r  these  sorts o f  contin.;ency. 

Ve c a l l  these "contingencies". 

224. To overcome the  def ic ienc ies  of the l u m p  sun system - 

two p o s s i b i l i t i e s  have t o  be examined:- 

(a )  k provision tha t  lump s a x  awards should be 

supplanted o r  supplemented by an award o f  periodic 

payments. 

(b) The in t roduct ion  of a system of provisional awards. 

225, A per iodic  payments system involves the replacement o f  

a lump sum award by an award o f  a s e r i e s  of payments payable 

a t  i n t e rva l s  i n  t h e  same :)ay a s  a pension. Such a s p t e n  can 



e i t h e r  stand on i t s  own a s  the s o l e  award o r  it may be 

coupled with a lump sum payment covering par t  o f  the t o t a l  

award. On-e the  amount o f  the pe r iod ic  payments h a s  been 

decided they can the rea f t e r  e i t h e r  be variable s o  a s  t o  r e f l ec t  

changing circunstances o r  remain f ixed .  B provis iona l  avard 

system would permit t he  Court t o  make a lump sum award 

assessed according t o  the f a c t s  ascer ta inable  a t  t h e  da te  of 

t r i a l ,  which could be l a t e r  ad jus ted  i f  there  was a change of 

circunstances. ; le consider these tvo  possible sgsterm 

separately.  

( i )  P3-<13J)iC pAi--7.-'l'' iurli'l> 

The conceDt o f  per iodic  pa::nents 

226. The primary reason which has  l ed  us t o  consider the 

poss ib i l i t y  o f  8 system of  paz-iGdic paymerits i s  the  

uncerfaintjr caused 5:r the  2 o u r t s  liaviri;; t o  make foyecas ts .  

There a re  a l so  p a t e r n a l i s t i c  a r - junents  i n  favour of such a 

system which s t i l l  f ind  eqmession. "6 

end of the  nineteenth century, when Fei'iodic payments were . 

introduced a s  the nr inary  remedy f o r  pecuniary l o s s ,  they mere 

thouskt of a s  bein2 a -J?otection or' t t e  p l a i n t i f f  from h i s  

own prodiza l i ty  an2 of the taxpa:?-eY f r o 3  the p l a i n t i f f  bcconiny, 

u r o u &  ??o>i?;alitjr,  a burden on s o c i a l  security.  ../e do n o t ,  

ho;.iever, T;hiiilc f l la t ,  i n  tola..-'s clii.iate of o::ii!iar:, a.ny sucll 

j u s  t i f i oa  L i o n  ;7ould f ind inucl: s:i.p;)ozt. 

166. See the s,7eech of 3aroni:so Su: i r .~e~s~: i l l  1.n the  Debate 
on the Law ikform (;.iscel!.anr.ous PL-ovisions) ;ill 1971 
on 20 A p r i l  1971 (Hansard: Lords No. 790, Col. 549). 

i n  z?:r.iaay, a t  the 

2.. 

- -----.I -___ ---- 
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227. To a f fo rd  any amelioration of the  i n j u s t i c e  caused 

by erroneous fo recas t ing  a sp t e i i  of periodic paycients would 

have t o  be va r i ab le  and i t  is ,  the re fo re ,  on17 witk such a 

system t h a t  we a r e  here concerned. 

228. If i t  were thought des i rab le  t o  introduce a system o f  

per iodic  payments t t e r e  i s  no l a c k  of models upon which one 

could be based. Kany European count r ies  have such a systen 

and they a r e  discussed i n  some d e t a i l  i n  a most valuable 

a r t i c l e  by Professor  J. G. Fleming. '67 

no Comnon Law ju r i sd i c t ion  operated such a system. The f i r s t  

experiments come from Australia;  i n  South Aus t ra l ia  i n t e r i n  

periodic payments a r e  authorised pending a postponed f i n a l  

assessment of damages; 168 

o f  periodic payments a r e  pern i t ted  a s  an a l t e r n a t i v e  t o  l u m p  

sum awards i n  claims a r i s ing  out o f  n o t o r  accidents.  169 A s  

Un t i l  recent ly ,  homever, 

i n  *,restern Australia f i n a l  awards 

Professor Fleming poin ts  o u t ,  however:- 

"The a t t r a c t i o n s  of the  rent-systeu f o r  cornclon lavlyers, 
which t h e  last-mentioned developments seem t o  reveal, 
a r e  shared with much l e s s  enthusiasiii by those  more 
f ami l i a r  with i t  i n  t h e i r  o m  countries.l'l70 

229. Before ne conside? ijhethez a perio6ic payments system 

ought t o  be introduced we think it  would be he l i>fu l  i f  'iie look 

i n  grea te r  d e t a i l  a t  how such systems op-rate i n  o t h e r  

countries.  Ye d iscuss  Germany's lengthj. and ;7estern Aus t ra l ia ' s  ------ 
167. "Damages, Capi t a l  or Rent?" (1969) 19 Un ive r s i ty  of 

Toronto Law Journal, 295. 
168. Supreme Court Act Amendment Act (No. 2) 1966-67 (Bo. 21 of 

1967), s.4,  adding s . 3 b  t o  t h e  Supreme Court Act 1935-66. 
169. The Motor Vehicle (Third Pa r ty  Insurance) Act Amendment 

Act 1966. 
170. Op. c i t .  p.296. 



b r i e f  experience. 

The German system 

230. Periodic payments a r e  prescribed by s t a t u t e  a s  t he  

normal remedy f o r  fu tu re  l o s s  o f  earn ings  and c a p i t a l  awards 

a r e  only authorized f o r  weighty reasons.  However, per iodic  

payments i n  respec t  o f  non-pecuniary l o s s  are  very r a r e  and, 

when awarded, they a r e  generally coupled with a lump sum and 

a r e  of ten  intended t o  punish the  defendant by rea inding  him 

o f  the  damage he has  caused. Z'uture medical expenses a re ,  

somewhat surpr i s ing ly ,  usually d e a l t  with by a lump sm award 

although where the re  i s  a claim f o r ,  e.g. l eng tb j  treatment 

i n  a sanatorium, per iodic  payments a r e  sometimes awarded. 

2 3 .  Periodic payments i n  respec t  o f  fu ture  l o s s  of earnings 

a r e  generally awarded u n t i l  the  age o f  65, a t  which age old age 

pensions begin. The award nay be made f o r  a f ixed per iod ,  

say t en  years,  and re-assessed a t  t h e  end of t h a t  period. I n  

an award the  judge takes  in to  account a l l  contingencies of  . 

which evidence i s  l ed  and makes a f ind ing  o f  what t h e  average 

earnings over t h e  period a r e  l i k e l y  t o  be. It i s  only  i f  a 

contingency i s  unforeseen (and the re fo re  n o t  taken i n t o  

account) t h a t  it w i l l  form a ground f o r  variation. Uedical 

prognosis a s  t o  poss ib le  de t e r io ra t ion  of the p l a i n t i f f ' s  

medical condition is  taken in to  account a s  a contingency. 

Periodic payments i n  respect of l o s s  of earnings a r e  only 

awarded f o r  the  a c t u a l  (not pre-accident) expectation of 

working l i f e .  
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232. The uncer ta in ty  inherent i n  taking in to  accouht 

unforeseen (but no t  accurately pred ic tab le)  contingencies i s  

ameliorated by the  device of t h e  declaratory order.  Where a 

declaratory order  i s  made appl ica t ions  t o  vary can be made 

under i t  in respec t  of new sequelae,  while unforeseen changes 

i n  aequelae e x i s t i n g  a t  the  t r i a l  can be s imi la r ly  d e a l t  

w i t h .  A declaratory order can a l s o  be made with a lump sum 

award and without such an order there would  have t o  be a 

dramatic unforeseen change t o  j u s t i f y  an appl ica t ion  t o  vary. 

Where a declaratory order is made t h e  t h i r t y  year  prescr ipt ion 

period runs from the date  o f  the  order  and no appl ica t ion  t o  

vary can be made a f t e r  t h a t  period unless  a new order  i s  

obtained. Awards a r e  var iable  upwards o r  downwards and on 

t h e  appl icat ion of p l a i n t i f f  o r  defendant. 

233. Periodic  payments awarded t o  widows end on re-marriage 

unless  the new husband is  unable t o  supporf her  i n  a reasonable 

way. But they only end on re-marriage i n  the s t r i c t  sense. 

Unions e x i s t  where there  i e  no marriage and the only reason 

f o r  not marrying i s  t o  keep a per iodic  payment. 

a r e  known col loquia l ly  a s  "Onkeleheft. 

234. 
p l a i n t i f f  the amount of the judgment and also pays t h e  

p l a i n t i f f  the t a x  on t h i s  amount. 

p l a i n t i f f  t o  the Revenue. 

Such unions 

If a "nettt judgment i s  awarded the defendant pays the 

The t a x  i s  paid by the 

235. 
and insurance companies. The f a c t  t h a t  p l a i n t i f f s  want lump 

Periodic payments are  unpopular with both p l a i n t i f f s  



sum awards and t h a t  insurance companies can i n  law ho ld  out 

f o r  per iodic  payments strengthens t h e  hand of insurance 

companies i n  negot ia t ion  and enabies triem t o  impose terns 

upon p l a i n t i f f s .  Lawyers d i s l i k e  having t o  supervise the 

co l l ec t ion  o f  per iodic  payments. 

236. 

contributory f a c t o r  i n  "dwarfing i n t o  s t a t i s t i c a l  

i n ~ i g n i f i c a n c e " ' ~ '  per iodic  payments. 

invar iab le  prac t ice  t o  cas t  se t t lements  (over 99 per cent  of  

conpensated claims) i n t o  t h e  forn of lump sums, and i n t o  these 

sett lements,  insurance companies i n s e r t  a clause t o  t h e  e f fec t  

t h a t  the  sett lement i s  f i n a l  and conclusive,  However, i f  a 

r e a l l y  dramatic change occurs which causes the p l a i n t i f f  

g rea t  hardship, he w i l l  never the less  b e  permitted t o  apply f o r  

a var ia t ion .  

The unpopularity o f  periodic payments h a s  been a 

I t  i s  the almost 

The Western Aus t r a l i an  system 

237. In  1966 a Third Party C l a i m  Tribunal was es tab l i shed  

i n  Je s t e rn  Aus t ra l ia  with power t o  award periodic payments. 

This power has been used sparini,lg - f o r  instance,  only four 

such azrards weze made by the Tribunal i n  i t s  f i r s t  year .  In  

only one case has  the  Tribunal s e t  ou t  i t s  views a s  t o  v;?ien 

such an a;rard should be made. On I O  May 1971 Heenan D.C.J. 

i n  h i s  iteasons f o r  Judgment i n  i l i n n i t i  v. Fowles (unreported) 

171. ?leming ou. c i t .  p.297. 
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said: - 
"The A c t  provides no c r i t e r i o n  f o r  a s ses s ing  o r  

reviewing the  amount of per iod ica l  payments, b u t  it 
seems t h a t  an award o f  pe r iod ica l  payments t o  cover 
expenses such a s  hosp i t a l  nurs ing  and maintenance 
f e e s  a s  they a re  incurred should involve no 
speculation and no d i f f i c u l t y  e i the r  i n  the i n i t i a l  
assessment o r  i n  subsequent review. hn award o f  
pe r iod ica l  payments t o  cover l o s s  o f  earnings,  while 
i n  theory involving no speculation, i s  more l i k e l y  
to  produce d i f f i c u l t y  and, a s  a r e s u l t  o f  my 
experience w i t h  t h i s  app l i ca t ion ,  I have considerable 
doubt a s  t o  whether such an award i s  appropr ia te  i n  a 
case l i k e  t h i s  where the re  i s  every prospect,  not only 
o f  frequent va r i a t ions  i n  the r a t e s  of remuneration 
applicable i n  the a3propriate market and consequently 
frequent reviews o f  the amounts o f  those payments, 
but a l s o  o f  challenges t o  the extent o f  the p l a i n t i f f ' s  
incapac i ty  involving, on the  occasion o f  each review, 
re-digesting the evidence given and f ind ings  made a t  
e a r l i e r  hear ings  before the Tribunal, t he  cons t i t u t ion  
of which v a r i e s  from day t o  day." 

238. It has, moreover, been s t rong ly  represented t o  us  by 

those w i t h  experience of  the working of  the Motor Vehicle 

Third Par ty  Insurance Acts 1966-1 969 tha t  the award of' damages 

by means o f  per iodic  payments g ives  r i s e  i n  p r a c t i c e  t o  the 

following difficulties:- 

(a) It des t roys  a l l  i n i t i a t i v e  on the p a r t  o f  the 

p l a i n t i f f .  As a r e s u l t  of being awarded damages in  

t h e  form of weekly pe r iod ic  payments equivalent t o  

their  pre-accident earnings,  injured p l a i n t i f f s  a r e  

not  prepared to  p re jud ice  the  rece ip t  of such 

payments by indulging i n  work a c t i v i t y ,  even when 

such a c t i v i t y  i s  p a r t  o f  a caref'ully designed course 

o f  medical treatment. I n  the r e s u l t  the award o f  

weekly periodic payments hinders the medical 

r e h a b i l i t a t i o n  o f  i n j u r e d  p l a i n t i f f s .  
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(lb) There is  no end to l i t i g a t i o n  because application 

for variation of the periodic payment can be made 

a t  any time by ei ther  party, 

practically every time inf la t ion takes a further 

t o l l  or there are wage increases, or increases in 

medical or hospital fees, the plaint i f f  is able 

to apply to  the Court for review of the weekly 

payment awarded to him. 

Technically and 

mes t ions  to  be answered 

239, 

are obvious questions which must be answered:- 

In devising any system of periodic payments there 

(a) Should the system be discretionary or, as in 

Germany, obligatory? 

If discretionary, d o  should be permitted t o  

apply for a periodic award? 

Should the award be variable both upwards and 

(b) 

(c) 

downwards? 

To what heads of damage should the system (a) 

a p p l e  

(e) 

(f) 

For what period should the award be made? 

In what circumstances and how frequently should 

applications to  vary be permitted? 

BOW mould contingencies (as opposed t o  

"chancesw and "forecasts") be taken into 

account? 

( g )  
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Discretionary or oblipatory? 

240. We have seen t h a t  per iodic  payments may not  be 

popular with l i t i g a n t s  despi te  their  theore t ica l  advantages 

and, unless  on consul ta t ion we discover a very wide demand 

f o r  an obl igatory system, we would s t rongly favour a system 

which provided the Courts w i t h  an opt ional  a l t e r n a t i v e  

method t o  lurpp-sum awards. Further  there  are  many claims 

where the p l a i n t i f f ' s  injury has  only temporary e f f e c t s  and 

such claims c l e a r l y  a r e  best  d e a l t  w i t h  by a lump-sum award. 

Who should be permitted t o  applx? 

Variable upwards o r  upwards and downwards? 

241. These two questions a re  in te r l inked  because i f  the 

var ia t ion  is f o r  a worsening o f  the e f f e c t s  of the i n j u r y  it 

w i l l  be the p l a in t i f f  who w i l l  w i s h  t o  apply; but i f  the e f f e c t s  

o f  the i n j u r y  diminish the defendant w i l l  wish t o  apply. 

242. It is self-evident  t h a t  t o  take away the i n j u s t i c e  

caused by erroneous forecast ing a n  award would have t o  be - 

var iab le  both  upwards and downwards. If a p l a i n t i f f  who, a t  

the  date  of t r i a l ,  i s  expected t o  have a f u l l  working l i f e  

with only a p a r t i a l  loss of earnings can apply when a r t h r i t i s  

o f  unexpected s e v e r i t y  renders him prematurely unemployable, 

j u s t i c e  demands t h a t  a defendant should be able t o  apply i f ,  

under the s t r e s s  o f  h i s  handicap, he develops new s k i l l s  which 

give him a higher earning capacity and negative t h e  expected 

p a r t i a l  loss. 



243. 

reduction o f  an award on a defendant 's  application, and, 

s imi l a r ly ,  aga ins t  allowing defendants t o  apply f o r  a periodic 

payment award i n  the  f i r s t  place. A s  wel l  a s  the  argument tha t  

t he  r i g h t  t o  apply f o r  periodic payment against  the  p l a i n t i f f ' s  

wishes strengthens an insurance company's negot ia t ing  posit ion 

undesirably,  t he re  i s  the  stronger argument tha t  a p l a i n t i P f ,  

But there  a r e  powerful arguments against  permi t t ing  the 

who should be doing everything poss ib le  t o  r e h a b i l i t a t e  

himself and t o  a d j u s t  t o  the r e s u l t  of h i s  i n j u r i e s  ought 

psychologically, t o  have the "spec t re  of reducing awards" 

hanging over h i s  head. j7* 

victims would becone r e s i p e d  " t o  l i v e  o f f  t h e i r  i n j u r i e s  

r a the r  than resolved t o  l i v e  with then". The p o s s i b i l i t y  

There i s  a r e a l  danger t h a t  

not, 

o f  

i n t e n t i s n a l  malingering might lead insurance companies in to  

under taking undesirable surve i l lance  o f  plaintifPS. T h e  

phenonenon o f  szc ident  ( o r  compensation) neurosis is now 

generalLy accented a s  a Zenuine and  uncontrolla5le anxie ty  

s t a t e  not in f requent ly  Pound i n  the v i c t i m  o f  acc idents .  It 

i s  ac-e?ted t h a t  the  pajrrnent of co!a?ensation can a l l a y  the 

l a t e n t  source of aaxie ty .  It i s  very doubtlul whether a 

reducible De2iodic p a p e n t  vould have t?e sacie e f f e c t .  173 

244. i;e a r e  provis iona l ly  convinced by these arguments and 

172. This, view i s  reinTsrced by the opinion o f  the medical 
proiessi3n i n  .:es';exn Aus t r a l i a .  This argument does not 
of course apply t o  peziodic gaymen-ts t o  dependants i n  
9 a t a l  Accidents Acts cases. 

_________--II_- -.-.- ----- - - ---------------.- ------------- 

173. In  Gemany t h e  yesence  o f  ail anxiet;] neuros is  o f  t h i s  
kind i s  a good rea302 fo r  t h e  award o f  a lump sum. 
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would not favcur a s;fstex wiiereun6ci' the  defendant coul i  

a;sply f o r  a pcyiodic away< vikic!: uas variable co.;$ni.ra?Ss. 

I n  t h i s  conclusion we appreciate t h a t  we are  g r e a t l y  

weakening the  arguments i n  favour o? periodic payments and 

we would welcome v i e s s  upon it. 

To vhat heads of damape? 

245. The amount of damages aaarded f o r  non-pecilniarg l o s s  

deGends upon a conventional s ca l e  and, ivhether ox not  the 

sca l e  continues t o  be drawn a s  i t  i s  now o r  i n  some other wag, 

we do not think the re  i s  any va l id  a l t e rna t ive  method. It 

is ,  of course, t r u e  t h a t  the  app l i ca t ion  of the  s c a l e  t o  any 

pa r t i cu la r  v i c t im ' s  condition d e x n d s  upon fo recas t ing  mon 

the  evidence o f  medical prognosis s o  t h a t  t h i s  head of dai:ia;es 

i s  one which i s  t i l eore t ica l ly  capable o f  a more j u s t  solution 

3y t h e  use of a system of peyiodic payments. The computation 

o f  a per iodic  paynent would presumably s t i l l  have t o  begin 

with a r r iv ing  a t  a lunp s m  anount which nould then  have to. 

be converted i n t o  an  annuity; t h i s  s tage  would pzesent no 

d i f f i c u l t y  t o  an insurance company. The payment would end on 

death s o  t h a t  premature death would benef i t  the  defenian t ,  

longevity over t he  average, the p l a i n t i f f .  The award would 

have t o  be accompanied by a very f u l l  judgment declaratory of 

a l l  t he  f ac to r s ,  contin:rencies, e tc . ,  taken i n t o  acc  iunt i n  

a r r i v i n g  a t  t he  lump sum before con-Jersion. I f  t h e  forecasting 

of any of these was proved s u b s t a n t i a l l y  erroneous by future 

events,  an app l i ca t ion  f o r  v a r i a t i o n  could be made t o  the 



Court. Such a system would a l so  be capable of dea l ing  with 

ivhat we have ca l l ed  the  "chance" s i t u a t i o n ;  the judgment 

would declare t h a t  no par t  of the  award was r e fe rab le  t o ,  say, 

the  poss ib i l i t y  of epilepsy, and, i f  eDilepsy supervened, an 

appl ica t ion  for  va r i a t ion  could be made. au t ,  a s  ne siiall 

argue i n  paragraphs 253-256 below, the  "chance" s i t u a t i o n  

could a s  v e l 1  be d e a l t  with within a l u m p  sum system, by a 

pr ovis iona 1 award. 

246. Our provis iona l  view i s  t h a t ,  even i f  a pe r iod ic  

payment system were introduced, i t  ought not t o  apply t o  

non-pecuniary l o s s .  If a p l a i n t i f f  wishes t o  convert a lump 

sum award i n t o  an annuity he can do s o  y#ithout t he  h e l p  o f  

the  Oourt and we th ink  t h a t  chance and perhaps the  more 

extreme cases of possible f au l ty  fo recas t ing  i n  r e l a t i o n  t o  

non-pecuniary l o s s  can be be t t e r  d e a l t  with by a system of  

provisional awards. It i s  our view, therefore,  t h a t  any 

system of periodic payments ought t o  be l imited t o  f u t u r e  

pecuniary l o s s  inc luding  both l o s s  of earnings and expenses. 

For what period? 

247. 
f o r  which the  award should be made would presumably have t o  be 

the  estimated fu tu re  working l i f e  of t h e  p l a i n t i f f  or his 

e a r l i e r  death. For  expenses, such a s  nursing-home expenses, 

it would have t o  be f o r  l i f e  o r  u n t i l  cizcumstances rendered 

them no longer necessary. 

So f a r  a s  fu tu re  l o s s  of earn ings  a re  concerned the period 
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I n  what circumstances and how f requent ly  could v a r i a t i o n  be sought? 

248. 

way i n  which appl ica t ions  based upon t r i v i a l  changes i n  

circumstances could be prevented would be by some general  

requirement o f  reasonableness. Again it i s  not easy  t o  say 

whether t he  changes ju s t i fy ing  an appl ica t ion  ought t o  be 

l imi ted  t o  those  personal t o  the  p l a i n t i f f  o r  whether external 

economic changes ought t o  be allowed t o  j u s t i f y  an  application. 

Ought the  man handicapped by in ju ry  i n  the open labour  

market, who has  an award based upon p a r t i a l  l o s s  of 

earnings, t o  be allowed t o  apply f o r  var ia t ion  i f  l o c a l  o r  

na t iona l  unemployment causes him t o  lose  a job he would, i f  

physically f i t ,  have kept? It would be possible t o  make 

automatic adjustments t o  the amount of periodic payments t o  

take account of i n f l a t iona ry  o r ,  l e s s  l i ke ly  perhaps, 

def la t ionary  movements i n  t h e  econouy by, say,  l i n k i n g  then 

t o  the  cos t  of  l i v i n g  index. ne f i n d  these ques t ions  d i f f i c u l t  

and w i l l  welcome views upon them. Our provisional view i s  - 

t h a t  any system of periodic payments should be s o  devised a s  t o  

take in to  account any a l t e r a t i o n  whether personal o r  external 

t o  the p l a i n t i f f ,  which subs t an t i a l ly  a l te red  the  r e a l  value 

These ques t ions  a re  not easy. We think t h a t  the  only 

o f  h is  award. 

How should contin::enciea be ta!:en i n t o  account? 

249. I n  a F a t a l  Accidents B e t s  c i a i n  t i e  Court t akes  in to  

account the contin,zencies which would have laced t ! ~  deceased 



during h i s  dorlcing l i f e  hac? he l i ved .  I n  the s o r t  o 

eceased was i n  s tab le  enploymen 

romotion t h i s  must clean basing the avard on l e s s  

than h i s  f u l l  earnings a t  death, over h i s  f u l l  expectation of 

f e  a t  the time of death. Presumably, therefore ,  

tem of pe r ios i c  payments, t h i s  would mean t h a t  the 

widow would be auarded a sun of money l e s s  than he r  ac tua l  

proved degendency a t  t 174 Theore t ica l ly  

the  nothing wrong with T h i s ,  b u t  w e  suspect tha t  

p l a i n t i f f s  would b erjr re luc tan t  t o  apply fo r  pe r iod ic  

payaents on t h i s  b s .  D i f f i c u l t i e s  would a l so  a r i s e  i n  

cases ?;(here the  de sed had good chances of promotion. The 

Court cioul3 e i t h c r  have ‘io take an  aveL’a;e, i n  which case 

.! would be a:iard 

a t  t he  da te  of death, or make a complicated Order 

d au tona t l ca l ly  be varied upiiards a t  d a t e s  i n  the 

fu tu re  a t  which the  deceased uro;ild, hac! he l ived, have Seen 

l i k e l y  t o  ob,ain an ,iiicr-asc i n  salary.  

Faotors bea>airl;., 011 the  in5roduction o f  a-systen o f  Derisilic 
jZ-frient s 
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compensating folr f u tu re  l o a s  by a 1ui:ip sum payment this 

pr inc ip le  canno$ be followed. Ps r iod ic  paycients would make 

r e s t i t u t i o n ,  s o  f a r  a s  fu ture  pecuniary l o s s  i s  concemed, 

possible.  I n  the Debate i n  t h e  Souse o f  L o r d s  on the Law 2eforn 

(;.;iscellaneous Provisions) B i l l  175 

weighty support i n  the  speeches o f  severa l  Law Lords, oGe of 

whon, Lord Diplock, noved an amendment t o  the B i l l  which 

would  have given t h e  Courts power i n  cer ta in  circuastances t o  

award periodic paynents i n  W t a l  iceider i ts  A c t s  claims which 

would have been va r i ab le  upwards o r  do;:iwards and upon the 

appl ica t ion  of  the p l a i n t i f f  o r  defendant. It i s  no t  c lear  

f r o m  the Debate whether the "mater ia l  clian:;e o f  circuixtance 

which has  r e su l t ed  i n  the payments ordered t o  be nade cezsing 

such a systerr, found 

t o  be a f a i r  assessmen: o f  t h e  f i n a n c i a l  l o s s  l i k e l y  t o  be 

sustained by such deaendant a f t e r  t he  da te  o f  a p p l i ~ a t i o n " ' ~ ~  

was intended t o  apply t o  what lie have cal led an ex te rna l  chan:e. 

251. It i s  our view t h a t  any system s!iould be a 

sophis t ica ted  one devised t o  apply a s  widely and conprehensively 

a s  possible.  This would undoubtedly e n t a i l  f a i r l y  conplicsted 

administrative machinery and would, i f  opeiaated, l e a d  t o  a 

s ign i f i can t  increase  i n  the work load  of  the Courts. It 

would, we th ink ,  only be worth introcucinE suck a sys ten  i f  

one were s a t i s f i e d  t h a t  it would be used by a s i g n i f i c a n t  

number o f  l i t i z a n t s  and we hope t h a t ,  a f t e r  consul ta t ion ,  ne 

s h a l l  be a b l e  t o  form a more accu ra t e  view on t h i s  asnect. 

175. Hansard: Lords ~ T O .  792, Cols .  521-549. 

176. Bansard: Lords Xo. 794, Cols .  1527-1595. 

-- 



252. The arguments against  a system of periodic payments 

have, we think, been su f f i c i en t ly  canvassed i n  our  

consideration o f  t h e  questions which inevitably a r i s e  when 

one attempts t o  devise such a system. If we a re  r i g h t  i n  

our provisional view t h a t  any system should allow only f o r  

va'riation uG\i.ards then th i s  f a c t  would, we think, form a very 

s t rong  argument against the  in t roduct ion  o f  such a system. 

(ii) PROVISIONAL AWARDS 

The case f o r  provis iona l  awards 

253. It i s  our provisional view t h a t  the element of what vie 

have called "chance" i n  an assessment of damages presents  a 

grave and remediable in jus t i ce .  iJo one with experience of 

handling personal i n ju ry  claims can have f a i l ed  t o  be deeply 

worried when s e t t l i n g  the  claim o f  a man diagnosed a s  having, 

say, a 10% chance of epilepsy. I n  h i s  1965 Bentham Club 

l ec tu re ,  L o r d  Parker referred t o  t h e  case of a boy whose 

bra in  was pushed back i n t o  h i s  s k u l l  after the acc iden t  by 

a bystander and t o  h i s  worry l e s t  t h e  medical evidence, t o  

t he  e f f ec t  t h a t  no harn was done, n igh t  ye t  prove t o  have 

been mistaken. S imi la r ly ,  'dillmer L J thought i n  Oliver v. 

that  i n  exceptional cases there should, perhaps, 

be power t o  make a provisional award and t o  ad jus t  i t  i f  

circuclstances changed. 

254. Ve think t h a t  there  a re  s t rong  arguments i n  favour of 

177. [I9621 2 Q.B. 210 a t  PP. 232-3. 
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empowering the  Courts, within the  framework o f  a lump sum 

system, t o  make provisional anards. ;;e think t h a t  they should 

be l imited t o  t h e  s o r t  o f  case which we have ca l l ed  "chance" 

cases and, perhaps, t o  some excegt iona l  instances o f  what we 

have ca l led  llforecast" cases. I n  exercising any such power 

the  C o u r t  would have t o  make a dec lara tory  order or judgment 

which would s e t  ou t  the  f u l l  f a c t s  upon which compensation was 

being awarded and would make i t  c l e a r  t ha t  i n  t he  s o r t  o f  case 

which vie have envisaged nothing was being awarded a t  t ha t  

s tage  f o r  the  chance o f  epilepsy, t o t a l  blindness o r  cancer. 
I n  t h e  "forecast" s o r t  o f  case where there  i s  r ea l  doubt a6 t o  

t he  sever i ty  with which, say, a r t h r i t i s  will s t r i k e ,  i t  would 

be necessary i n  the  judgment t o  s t a t e ,  with some prec is ion ,  

t he  prognosis upon which t'ne aivard was being made. The Court 

would probably have t o  s e t  a time l i m i t ,  based upon the  medical 

evidence, during which an appl ica t ion  t o  vary could be made. 

A s  these a re  a l l  cases  where it i s  fu tu re  and ca tas t rophic  

de t e r io ra t ion  which i s  being guarded against  t he re  would never 

be any need t o  make provision f o r  va r i a t ion  dosvnwards which, 

a s  the  o r ig ina l  award would have been a lump sun would, in  any 

event, be unacceptable. 

255. de do not think tha t  a provisional a-:iard o f  th i s  nature 

would have the de fec t s  envisaged f o r  a periodic payments 

schene which was var iab le  do:inxards; a provisional aaard of 

t h i s  nature would have no de le te r ious  psychological e f f ec t  

upon a p l a in t i f ? .  ,,'e do not think t h a t  such a schene would 



present any d i f f i c u l t i e s  i n  the  case o f  negotiated sett lements;  

sett lement o f  a case where the p k i n t i f f  had a IO$ chance of 

epilepsy would 5e recorded a s  being made upon :he b a s i s  t ha t  

nothing was being paid f o r  t h i s  chance, and, i f  ep i lepsy  

supervened, an appl ica t ion  fo r  an increased sum could be made 

t o  the  Court f a i l i n g  a re-negotiated settlement. The time 

during which the  appl ica t ion  could  Se made would be ? a r t  of 

the  agreement and would be s t a t ed  i n  the  record of the 

sett lement.  

256. 

given t h i s  add i t iona l  power i n  t h i s  s o r t  o f  case. 

It i s  our provisi3nal vieu t:iat the  Courts ought t3 be 

-I-- Int; r o d u c t o a  

257. It i s  convenient to  conclude our discussion of  the 

payment o f  c l a ixs  by conside1'in.j t h e  posit ion with regard t o  

the award o f  i n t e r s s t  on dansges i n  t he  l i g h t  of s .22  of  the 

ddninist: t i o n  o f  J w t i c e  Act 19G9, and the C o u r t  o f  XFpeal ' s  

di.-ection i n  the case o f  Jefford v. 5eL. 

- Tile -.-----. antecedents o f  the  1969 Act snd Jef ford  v,- 

258. 3y t h e  comrnon l a n  a ci-editai' was eiitit?-ed t o  in:erest 

on a debt  f r o 3  the t b e  ~ h e ; i  i t  beoa::;e :myable  only when the;e 

was an a:;reenent, express o r  i c ? l i e a ,  f o r  the  :?apefi t  o f  

i n t e r e s t  o f  xhen an o b l i y t i o 3  t:; padr i t  c o u l d  be su.)soated 3;~ 

reference t o  -A;? cu.sto12 oL? r.i?:ohank3 OL' t r a i e  u:;a.;e. 3j- the 



Civ i l  Procedure Act 1 8 3 3 ’ ~ ~  i n t e r e s t  became payable on 

contract  debts payable a t  a ce-tain time o r  made payable on 

demand, a s  from t h e  due date o f  9ayaent and the  same Act 

gave the c l a i n t i f f  i n  an action f o r  conversion o r  t respass  

t o  goods a right t o  i n t e r e s t  on t h e  value of the goods a t  

the  time o f  t h e i r  conversion o r  removal. 3y the  Judgments 

Act 1838 money judgments vere made t o  carry i n t e r e s t  a s  f r sn  

the  da te  o f  t h e i r  pronouncement o r  en t ry .  Awards f o r  darlages 

f o r  personal i n j u r i e s  only allo?-ied f o r  i n t e re s t  on t h e  award 

i n  respect of any an2ecedent peziod where the p r inc ip l e s  of 

the  Admiralty law applied.  These were said t o  fol low the 

c i v i l  law and i n t e r e s t  vias al loved on the basis t h a t  the 

defendant had arongly withheld 

259. Section 3 of the  Law ;iefor!a (Liscellaneous Pro-{isions) 

Act 1934 gave t h e  Court power to  anard in t e re s t  on the a m  

f o r  which judgment was given i n  debt  o r  damages i n  respect o f  

antecedent periods.  It i s  a c u r i o s i t y  o f  l ega l  h i s t o r y  i 80 
--------_I_ 

178. Provis ions  repealed by t h e  Law Reform (Miscellaneous 
Provisions) A c t  1934. See f u r t h e r  para. 259 below. 

179. See The Northumbria (1869) L.B. 3 Ad. ci: Z c c l e s  6 a t  p.10; 
t h i s  was expressed a s  a l i a b i l i t y  ex mora,  v i z .  one 
a r i s i n g  f r o m  blameworthy delay. 

Admiralty Courts regular ly  allowed i n t e r e s t  on damages, 
following t h e i r  old e s t ab l i shed  r ac t i ce  ( see  e.g. 
The Aizkarai  i k n d i  E19381 P. 2637 but a l s o  from the f a c t  
t h a t  the Law Revision Committee, upon whose Xeport 
(Cmd. 4546/193&) s.3 o f  the 1934 Act was founded, 
s p e c i f i c a l l y  re jec ted  a suggestion tha t  ar;ards f o r  general 
damages i n  running down cases  and for  pain and suffering 
i n  personal in jury  cases should not carry i n t e r e s t  f o r  any 
period p r i o r  t o  judgment. 

180. The cu r ios i ty  a r i s e s  not on ly  from the f a c t  t ha t  the 
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t h a t  f r o m  1934 t o  1969 there appears t o  !isve been only one 

contested personal i n ju ry  case i n  England (apart  f r o n  c l a i m  d e a l t  

with under the  Adnicalty ju r i sd i c t ion )  i n  which i n t e r e s t  on 

damages i n  respec t  of the period between the date o f  t he  injury 

and the date of the  aivard was included i n  the amount o f  the 

award. 

the  t r i a l  judge allowed in t e re s t  on the  p l a i n t i f f ' s  general 

damages (but not on h i s  s3ec ia l  damages) from the  d a t e  of 

the  accident t o  the  da te  o f  the  judgment. ,le n i l 1  r eve r t  t o  

the  Court o f  Appeal's decisioii i n  Je f ford  v.  Gee i n  

paragraphs 261 -263 below. 

260. It seems f a i r  t 3  i n fe r  t h a t  t h e  p l a i n t i f f ' s  clairn for  

i n t e r e s t  on h i s  damages i n  Jef ford  v. Gee was not uninfluenced 

by the  Beport of t he  ',:/inn C o m m i t t e e  made i n  July 1968, which 

recommended, i n t e r  a l i q ,  t ha t  a l l  avards f o r  damages f o r  

personal i n j u r i e s  shonld carry i n t e r 2 s t  on the amount awarded 

f r o m  the date o f  t h e  injury. That Committee recommended 

ce r t a in  amendments t o  s.3 of the  1934 Act and proposed certain 

guide l i n e s  a s  t o  the  r a t e  and period of such i n t e r e s t .  The 

main recommendation f o r  the amendment o f  s.3 o f  the 1934Act 

was implemented by s.22 of the Administration of J u s t i c e  Act 

1969 bilt the  suggested guide l i n e s  were not incorporated in to  

t h a t  section. Thus, although the  Court is now under a n  

182 I n  June 1969 i n  Jefford V. Gee a t  first instance 

-- - 
181. The unreported case of Hoe v. Nestor (1966) re fer red  t o  i n  

the  r epor t  o f  Jefford ~7% c197oT-2 Q.B. 130 at p.134. 

182. Unreported. 

183. Cmnd. 3691/1968 paras. 324-325. 



obl iga t ion  t o  include i n t e r e s t  i n  an award fo r  damages f o r  

personal i n ju ry  exceeding g200, un les s  it i s  s a t i s f i e d  tha t  

t he re  a re  s p e c i a l  reasons fo r  not doing s o ,  a l l  o t h e r  

matters a r e  cont ro l led  by the  Cour t ' s  d i scre t ion .  These 

include the dec is ion  a s  t o  what components o f  t he  award should 

car ry  i n t e r e s t ,  what the  r a t e  should be and f o r  what period 

i n t e r e s t  should be paid. 

The r u l e s  l a i d  down i n  Jefford v. Gee 

261. Section 22 of t h e  1969 Act came in to  opera t ion  on 

1 January 1970 and the appeal i n  Jef ford  V. Gee was heard 

during the  following February. Lord Denning i.I.3. 

delivered the  Cour t ' s  judgment i n  ?#larch 1970 and t h e  opportunity 

was taken t o  l a y  down the p r inc ip l e s  t o  be followed by the 

Courts i n  awar6ing i n t e r e s t  under 

amended by s.22 of the  1969 Act, i n  normal cases. These 

pr inc ip les ,  and t h e  reasons supporting them, may be summarised 

a s  follows:- 

s .3of the 1934 Act, a s  

( a )  Snec ia l  danage ( i .e .  l o s s  of earnings and medical and 

out-of-pocket ex2enses t o  the  date o f  t r i a l )  s!iould 

car ry  i n t e r e s t  a t  one-half the "app-opriate ra te"  

a s  from the  date o f  t he  accident.  

The se l ec t ion  of t he  l thalf-rate"  bas i s  i s  designed t o  

4 85 

184. cl9707 2 2.3. 130. 

185. The appropr ia te  r a t e  i s  t h a t  payable on tioney i n  Court 
which i s  placed on shor t  term investnent account (see 
Administration of Jus t i ce  Act 1965 ss .6  and 7 and the 
Supreme Court Funds iiules 73-80). 



provide a rough and ready but  f a i r  method o f  averaging 

out compensation for  earning lo s ses  and out-of-pocket 

expenses which ranqe over a pe Siod and comprise an 

aggregate of smaller, and o f t en  t r i f l i n g ,  ind iv idua l  

sums. 

(b) General damages i n  respec t  of fu ture  pecuniary l o s s  

should car ry  no in t e re s t .  

The reason given for  th i s  r u l e  i s  tna t  i n  respec t  of 

t h i s  component of the award t h e  p l a i n t i f f  h a s  not been 

kept out of any money but,  i n  f a c t ,  ge t s  a lump sum i n  

dvance t o  compensaze him f o r  h i s  future l o s s .  

( e )  General dana e s  fo r  3ain and suf fef ing  and l o s s  o f  

amenities should car?/ i n t e r e s t  a t  tLe "appropriate 

r a t e "  f ron  t h e  date of the serv ice  of t he  writ to the 

date of t r i a l .  

The reasons f o r  t h i s  r u l e  a r e  f o u r f o l d :  f i r s t l y ,  Ynis 

comaonent of the w a r d  is  t o  cor;pensa'ce f o r  t h e  wrtole 

coiltinuin,, 2e:ioC o f  1is-orid.fle be ;1nnin~ w i t . 1  

ac-ide t and endin; a i  soqe fu tu re  but l a d e f i n i t e  date 

a c t e r  the t r i a l ;  secoxdl;-, i t  is noz poss ib le  t o  sqlit 

t h i s  coaponent of the au-rd by re2e:enci t o  the date 

of the  t r i a l ;  t L L ' ~ ~ J ,  it cannot be sa id  t h a t  t.ie 

d e f e x a a t  nas kczi ;lie p l a i L i l e i f f  out  o f  n i s  rioneyr o r  

oJ&t proDer1.J t o  .lave paid out the c l a m  unt~l he 

kno:is t h a t  t he  p l a i : i t ~ f f  i s  suin,; hila; f o * u r t i i l . / ,  i t  IS 

i n  t he  i n t w e s t s  02 j u s t i c e  zh3t writs should be issued 

and served (4it:iout avolaable clela; s o  t n a t  claims ' i a j  be 



expeditiously disposed o f .  

(d)  l a t a l  Accidents Acts claims should car ry  i n t e r e s t  on 

the  a.,vard a t  the  “apnropr ia te  r a t e”  f r o m  the  service 

of t h e  writ t o  the date o f  t r i a l .  

The reasons foz t h i s  r u l e  a r e  siinilar 5 0  those given 

f o r  the r u l e  s t a t ed  i n  ( c )  above. 

262. The Jef ford  v. Gee r u l e s  incozpoyate two in:)ortant 

pr inc ip les  concerning i n t e r e s t  on damages. The f i r s t  i s  tha t  

the component o f  t he  award which r e f l e c t s  compensation fo r  

fu tu re  (i.e. p o s t - t r i a l )  pecuniary l o s s  should c a r r y  no 

i n t e r e s t  under s.3 of the  1934 x c t  a s  aizended. The second i s  

tlzat those conponents o f  t he  award (other than those related 

t o  ac tua l  pecuniary l o s s  sustained u p  t o  the da te  o f  t r i a l )  

which a t t r a c t  i n t e r e s t ,  only b e s i n  t o  d o  s o  vinen t h e  writ is 

served. 186 

263. Both the  prin.ciples we have just nen‘iioned have been 

the subjec t  of some discussion and c r i t i c i s n .  There a re ,  o f  

course, arguments t o  support the view tha t  a l l  conponents a f  

t h e  award should a t t r a c t  i n t e r e s t  and should do  s o  from the 

da t e  of the accident.  It is ,  however, necessary t o  conponise 

between the  i n t e r e s t s  of p l a i n t i f f s  and o f  defendants and 

the i r  i n su re r s  and t o  reconcile the i r  i n t e r e s t s  (yhich nay 

involve a c e r t a i n  d i l a to r ines s  i n  i n s t i t u t i n g  proceedings o r  

coming t o  t r i a l ) ,  w i t h  the  genera l  a i n  of avoiding delay i n  

186. The Admiralty r u l e  about i n t e r e s t  in  personal  injury 
cases i s  t h a t  danages a t t r a c t  i n t e re s t  a s  from the date 
o f  the  Reg i s t r a r ’ s  r epor t  on the amount t o  be awarded 
(The Aizkarai  Liendi [I9381 P.  263 a t  p.279). 

-- 
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t he  administration o f  j u s t i c e  and i n  the disposal o f  pzrsonal 

in jury  c l a i m .  The Jef ford  v. Gee r u l e s  r e f l e c t  a conproniae 

o f  t h i s  charac;er. Tnejr have now been applied by t h e  Courts 

f o r  ove- a year,  and ne hope t h a t  consultation a i l1  show 

whether they a r e  thought t o  be workin..; well in  p r a c t i c e  and 

whether they oroduce avoidable hardship.  

I n t e r e s t  on payments i n t o  Court_ 

264. The question of i n t e r e s t  on dac:ages a l so  a r i s e s  in  

connection with payments i n to  Court, and i n  such cases  theye 

a r e  a number o f  d i f f e r e n t  questions ;.rhich may be s t a t e d  

b r i e f l y  a s  fo1loivs:- 

( a )  Should a defendant making a pa;rment i n t o  Court have 

regard, i n  deciding. t he  amount t o  pay i n  t o  the 

p l a i n t i f f  s potent ia l  en t i t l ement ,  t o  i n t e re s t  on h i s  

damages or t o  sons conponent/s o f  then? 

(b)  Jiieii a p l a i n t i f f  des i res  t o  eczeot paynent i n t o  Court 

i n  s e t t l e n e n t  of h i s  claim, shoul:', he be e n t i t l e d  t o  

i n t e r e s t  i n  respect of the money paid i n ,  i n  accordance 

with the  Jef ford  v .  a, o r  any a l t e rna t ive ,  rules? 

( e )  Should money paid in to  Court earn i n t e r e s t  and, i f  

s o ,  hov should such i n t e r e s t  be applied? 

(d) .that should be the  rule a s  t o  in t e re s t  where a 

p l a i n t i f f  goes t o  t r i a l  and f a i l s  t o  reoover iiore than 

the  axount paid in to  Court? 

These questions nave, t o  soue ex ten t ,  been canvassed i n  

Jef ford  v .  and i n  the  more recent caseb o f  

187. [I9701 2 Q.2. 13. 
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189 Newall v. Tuns ta l l  188 and Vaite v. Iiedpath Dorman Long L t d .  

265. 

t o  i n t e r e s t  i n  making h i s  payment-in and ( b )  t he  p l a i n t i f f  

should be e n t i t l e d  t o  receive i n t e r e s t  on the sum paid in; 

t he re  i s  the  bas i c  problem o f  the f e a s i b i l i t y  of a defendant 

i t e n i s i n g  h i s  payment-in a s  between t h e  various components of 

t he  claim and ca l cu la t ing  the  amount o f  i n t e r e s t  which should 

be added i n  r e spec t  of each component. 

undertaking these  t a sks  would c l e a r l y  be great where, a t  the 

time of payment-in, spec ia l  damage i s  accruing from day t o  day 

or the  p l a i n t i f f ' s  prospects of recovery o r  dec l ine  a r e  

uncertain.  

A s  t o  whether (a)  the defendant should have regard 

The d i f f i c u l t y  of 

266. ':le be l ieve  t h a t  i n  deciding whether t o  make o r  t o  

accept a payment i n t o  Court  the  o a r t i e s  a re  i n  essence 

considering the g loha l  amounts they a r e  l i ke ly  t o  recover 

o r  t o  pay, without regard t o  i n t e r e s t  and, i f  t h i s  i s  s o ,  the 

r u l e  on t h i s  po in t  expressed i n  Jef-i'ord v. seems 

correc t .  As t h e r e  pointed out ,  disregarding tile i n t e r e s t  

f a c t o r  on payments-in i s  l i k e l y  t o  enable the p a r t i e s  t o  reacii 

a negotiated se t t lement  taking i n t o  account the  p l a i n t i f f ' s  

i n t e r e s t  en t i t l ement .  3y con t r a s t ,  i t  seems t o  us t h a t  i f ,  

assuming it  was r ead i ly  feas ib le  t o  rcake the ca lcu la t ion ,  

i n t e r e s t  were taken in to  account on a payment i n t o  Court, 

s e t t l e n e n t s  n ight  be inh ib i ted  b;r protracted a r - w e n t s  about 

188. Cl9701 j a i l  3 . X .  465. 

189. [I9711 1 A l l  E.R. 513. 

190. [I9701 2 Q.B. 130 a t  pp.149-151. 
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r e l a t i v e l y  small sums (pa r t i cu la r ly  when t ax  impl ica t ions  

were involved). 

267. It is ,  therefore ,  our provis iona l  view t h a t  a defendant 

should not have re,;ard t o  the  i n t e r e s t  element when 

quantifying the  amount of h i s  payment in to  Court. 

268. The question whether a p l a i n t i f f  on accepting a payment- 

i n  should be e n t i t l e d  t o  i n t e r e s t  thereon was a l s o  canvassed 

i n  the cases referred t o  above. 

L o r d  Denning L.2. sa id  - "I f  tile p l a i n t i f f  takes t h e  noney out 

of cou-t i n  s a t i s f a c t i o n  of the  claici, t h a t  i s  the end o f  the 

case. iie g e t s  no i n t e r e s t  because tke re  i s  no judgment." .Ig1 

In  2ewall v. Tuns ta l l  a p l a i n t i f f  who obtained leave  t o  . 

accept inoneg ;)aid i n t o  Zourt out of t i n e  :1as refused an  order 

f o r  i n t e r e s t  on t h e  money, precise17 f o r  the reasons given by 

Lord  Denning i.:.X. i n  the e a r l i e r  case.  In  v. iledaath 

--- Dornan Lor... Ltd. -die-.e the  p l r l i n t i i f  d i d  not z ive  notice 

t h a t  he accegted t h e  S L ~  paid i n  i n  s a t i s f a c t i o n  o f  h i s  c la in ,  

but  applied for an order f o r  _na:ment under 2.S::. Orde:* 22 2ule 5 ,  

an order f o r  i n t e r e s t  was a : a h  rCfuSod and f o r  t k e  saKe 

_ret?sons. 

In Jefford v. Gee, 

269. 

i n  such cases a r e  sone;ha t  tec::nical. i f  it r:exe dsair.cd, t h e  

present bar  t o  i;itei?.sst c o u l d  be e l i n i x t e d  5g a!?endin:; the 

i t  seecis t o  I;S t h a t  the  reasons TOY issfusin. ;  in td-ss t  

191. Ibid. a t  p. 150. 

192. 119701 3 A11 E.R. 455. 

193. i19711 1 A l l  3.:<. 513. 

1 Lco 



;iules of Court s o  t h a t ,  i n  appzopriate cases, t h e  take-out 

procedure could be converted i n t o  an appl ica t ion  f o r  an order 

and t h a t  order t r ea t ed  a s  a judgment f o r  i n t e r e s t  purposes. 

',le would welcome comiient on t h i s  suggestion. 

270. The question whether money paid in to  C o u r t  should earn 

i n t e r e s t  and, i f  s o ,  how the  i n t e r e s t  should be appl ied  was 

a l s o  re fer red  t o  i n  Jefford v. 

drew a t t en t ion  t o  the  provisions of 35.6 and 7 o f  the 

ddn in i s t r a t ion  of Jus t i ce  Act 1965 (and the r e l evan t  Suprene 

Court E'unds Rules) and suggested t h a t  defendants making 

payments i n t o  Court i n  fu ture  would be l i ke ly  t o  a sk  tha t  such 

money should be placed on a sho r t  term investnent account and 

tinus earn i n t e r e s t  (cur ren t ly  a t  approximately 7$) wnilst s o  

invested . Ig5 If th i s  practice were followed, i t  would seem 

sens ib le  and f e a s i b l e  t o  make provision tha t  a p l a i n t i f f  who 

decided t o  accept money ?aid i n  should have t h e  b e n e f i t  o f  

t h e  i n t e r e s t  s o  earned, and i t  is our provisional view tha t  

t h i s  course should be taken. 

where Lord Denning H.R. 

271. Fina l ly ,  i n  Jefford v. Gee, Lord Denning iBi.3. dea l t  

with the  payment of i n t e r e s t  where a p l a in t i f f  goes t o  t r i a l  

and f a i l s  t o  recover nore than the sum paid in to  Court i n  

the following terms: - 
"If the  p l a i n t i f f  recovers more [than the amount paid into 

194. [I9701 2 0.3. 130 a t  p.150. 

195. C f .  t he  recommendation i n  para. 326 o f  the Winn 
Committee Report. 



~ o u r t ]  (ana-t fror in te -es t )  he  ge t s  h i s  coa ts .  15 ::e 
recovers no 1uor.e [thaii t h a t  amount] (apar t  f r o n  i n t e re s t )  
he does not ;;et h i s  cos ts  f r o m  t h e  date o f  t h e  payment i n  
and !le w i l l  have t o  nay the  defendant 's  cos t s .  The 
p l a i n t i f f  w i l l ,  of couyse, i n  eit're:. case, Zet t h e  
appropriate a;.iard of i n t e r e s t  i r resgec t ive  of  t he  payment 
in to  court .  'I 1 96 

272. This statement of the pos i t ion ,  vhich c l e a r l y  r e l a t e s  

t o  cases fought t o  judgment a f t e r  a payment-in, is consistent 

with the  remainder of t he  payment i n t o  Court p r inc ip l e s  

expressed i n  Je f fo rd  v. Gee and a l s o  provides a c l e a r  and 

d e f i n i t e  r u l e  by which the  Courts i n  relevant cases  can be 

guided. Nevertheless, i t s  app l i ca t ion  nay be productive o f  

apparently harsh  r e s u l t s .  Yhere, f o r  exanple, the damages 

awarded a r e  a l i t t l e  lower than the iuilount paid i n t o  Court, 

say sbor t ly  before the  t r i a l ,  but when the  addi t ion  t o  the 

award of i n t e r e s t  t o  which the p l a i n t i f f  i s  e n t i t l e d  produces 

a t o t a l  which subs t an t i a l ly  exceeds the payment-in, it does 

seem unfa i r  t h a t  t h e  p l a i n t i f f  should have t o  pay the costs 

of t he  t r i a l .  Bu t ,  conversely, the defendant may perhaps 

long before the  t r i a l  have made a pajment-in which can, i n  the 

l i g h t  of the  award, be seen t o  have re f lec ted  an accura te  or 

over-generous assessment of t he  va lue  of the p l a i n t i f f ' s  claim. 

It seems equally hard t h a t  such a defendant should have t o  pay 

the  t r i a l  cos t s  merely because t h e  p l a i n t i f f ' s  en t i t l ement  t o  

i n t e r e s t  on his award produces a t o t a l  which exceeds t h e  

payment-in, perhaps marginally. 

273. Jinihilst, i n  pr inc ip le ,  t he  C O U r t ' G  d i sc re t ion  a s  t o  

$96. Cl9701 2 1.3. 130 a t  pp.149-150. 
- - 



cos t s  should enable an order t o  be made which is  f a i r  i n  a l l  

t h e  circumstances,'97 we believe that  the dictum quoted w i l l  

be taken a s  v i r t u a l l y  precluding t h e  exercise o f  j ud ic i a l  

d i sc re t ion  by t r i a l  judges i n  t h e  cases i n  which i t  aoplies. 

We think t h a t  t h i s  would be unfor tuna te ,  p a r t i c u l a r l y  i n  the 

case where t h e  p l a i n t i f f ' s  t o t a l  recovery i s  subs t an t i a l ly  

i n  excess of t he  amount paid i n ,  s ince  we do no t  believe tha t  

t h e  Court of Appeal intended t o  l a y  down a r i g i d  r u l e  for  such 

cases. No doubt some of those we consult w i l l  have had 

experience o f  how jud ic i a l  d i s c r e t i o n  is  being exercised i n  

t h i s  s o r t  o f  case. 

197. I n  t h e  I-Iigh Court, the  Suprene Court o f  JuGicature Act 
1925 s .5  and 2.5.2. Order 62 liule 2 (4) and Rule 5. 

i 43 





APPENDIX 1 
(psra  6)  

SHORT S U ~ r i f ; a Y  OF PROVISIONAL CONCLUSIONS 

For t h e  convenience of the reader the following i s  

a short  summary o f  the  provis ional  conclusions reached by the 

Law Commission upon the various aroblems examined i n  Par t  I11 - 
Matters f o r  considerat ion - and upon possible reforms i n  the 

law. I t  i s  hoped t h a t  t h i s  l ist and the cross-referrences it 

contains  t o  t h e  paragraphs i n  t h e  body o f  the paper w i l l  be o f  

ass i s tance  i n  the  preparation o f  t h e  comments which are inv i ted  

upon the whole Working Paper but  p a r t i c u l a r l y  upon a l l  the 

provis ional  conclusions. The blank pages opposi te  the  tex t  a r e  

designed t o  f a c i l i t a t e  the wr i t inn  o f  notes. 

Paras  52-58 LA)  The r u l e  i n  Ol iver  V. Ashman 

I. I n  the context  o f  the present  system o f  ob l iga tory  lump 

sum once-and-for-all awards, the  r u l e  i n  Oliver v. Ashman should 

be reversed (paragraph 58) and i n  i t s  place should be subs t i tu ted  

one o f  the t h r e e  a i t e r n a t i v e  proposals  out l ined i n  paragraph 57 

viz:  - 
( a )  The reversa l  by l e g i s l a t i o n  of  the r u l e  i n  Oliver v. 

Ashman and the adoption of  the Skel ton v. Col l ins  test: 

(b)  The dependants might be permitted t o  b r i n g  an ac t ion  

under the F a t a l  Accidents Acts notwithstanding t h a t  the deceased 

had, during h i s  l i f e t i m e ,  himself recovered damages: 

(c)  A p l a i n t i f f  m i g h t  be enabled t o  join h i s  dependants 

i n  h i s  own a c t i o n  and provision made t h a t  the sum awarded t o  

compensate the dependants f o r  what they would probably lose dur ing  

the  " l o s t  years" should be paid i n t o  Court. 

2. The choice would appear t o  l i e  between the f i rs t  and 

t h i r d  of the proposals i n  paragraph 57 (paragraph 58). 

145 





Parae 59-67 (B) Loss of expectat ion of l i f e  considered as  
non-Decuniary l o s s  - Claims under t h e  Law Reform (Miscellaaeous 
Provisions) Act 1934 

3. As argued i n  paragraphs 59-64, damages for l o s s  of 

expectation of life should be r e t a ined  but the award of an 

a r b i t r a r y  conventional sum should be abolished. Comment is  

inv i t ed  on what should be put i n  i t s  place (paragraph 64). 

4. C l a i m s  f o r  non-pecuniary damages f o r  l o s s  of 

expectat ion of l i f e  should not surv ive  t o  the e s t a t e  of the 

deceased victim (paragraph 66). 

5. On t h e  o the r  hand claims f o r  other items o f  non-pecuniary 

l o s s  should survive t o  h i s  e s t a t e  (paragraph 67). 

Paras  68-116 (c) The p r inc ip l e s  of the assessment of non- 
pecuniary l o s s  f o r  a living: n l a i n t i f f  

6. 

present approach t o  t h e  assessment of non-pecuniary lo s s ,  the 

question is  posed ( a s  elaborated i n  paragraphs 95-97) whether 

t h e  judges are t h e  proper people t o  f i x  the conventional scale 

of non-pecuniary damages. 

7. Paragraphs 98-104 canvass t h e  poss ib i l i t y  of  introducing a 

l e g i s l a t i v e  tariff f o r  non-pecuniary damages. 

From the  ana lys i s  i n  paragraphs 68-94 of t h e  C o u r t ' s  

8. 

for l O S 8  o f  ameni*y and for fu tu re  l o s s  of earnings 

On the problem of the so-called ovcalap between damages 

(paragraphs 105-116), paragraph I10 c r i t i c i s e s  the approach 
t o  t h e  overlap problem adopted by the  Court of Appeal i n  

Central  Asbestos Ltd.  

9. A s  elaborated i n  paragraphs 111-116, it i s  suggested the  

proper approach should be f o r  pecuniary l o s s  and non-pecuniary 

loss t o  be assessed independently of each other. On t h i s  

V. 





approach i t  i s  sug:,estecl t h a t  a pla in? ; i f f  should b e  en t i t l ed  t o  

rece ive  fill compensation f o r  h i s  pecuniary l o s s  p l u s  the 

appropriate compensation €or h i s  non-pecuniary loss i n  

accordance with the  recognised sca l e .  In paragraph 116 it  i.s 

sug,yested t h a t  i t  i s  contrary t o  l o g i c  and i u s t i c e  for there t o  

be  any a r b i t r a r y  adjustment of t he  overa l l  g loba l  award as such. 

Paras 117-178 (D)  The p r inc ip l e s  of the  assessment of 
pecuniary l o s s  f o r  a l i v i n g  p l a i n t i f f  

10. For  t h s  reasons given in naragraphs 124-126 it i; 

considered t h a t  no general change i s  desirable i n  the  l a n  v i t h  

regard t o  deduct ions from the award i’or benef i t s  received. 

1 1 . .  Par:igraphs 127-129 d-;.scuss t h e  :;uccial problen of possible 

deductl.onu i n  respec t  o f  Unemployment Eenei i t s  xnd Supiilcnentary 

Lenef i t s .  S ince  no acceptiible so lu t ion  i.; ,>n t i r e ly  lo@al 

i t  i s  sug. ested (!>magraph 12:’) t!int bcncf i t s  received f r o m  thc: 

Lta-te (otherwise than as an e.r,ployer) should be t r e a t e d  by 

rough analogy and i n  the  way l a i d  down i n  sec t ion  2 

o f  the  Lai-i Reform (Personal I n j u r i e s )  Act 1940, t h e  

plai .nt i f f  being given c red i t  for h a l f  of the dnemployment and 

Supplementary Bene f i t s  he rece ives  over a rive-yenr period. 

1 2 .  There i s  no reason t o  change the  present r u l e  with 

regard t o  deduc-Jions f o r  .ixpensez ss.ved (paragra?h 126). 

13. Paragraphs 131-137 d iscuss  t h e  ouestion or’ deductions i n  

respec t  o f  t axa t ion  and i t  is  concluded (paragraph 136) tha t  t h e r e  

is no case for any general  change i n  the  rule i n  Gourley’s Case. 
However, i n  paragraph 137, coiiiment i s  inv i ted  on  

whether any change i s  6esir ; ible  i n  the  p r e s e n t  r u l e  by reason 

OS the  anomaly which :nay be thought t o  a r i s e  when t h e  victim 

of an accident is a person with a l a r g e  unsarned income. 

149 





14.  A s  discussed i n  paragraph 138 i t  is  considered that t h e  

present rule  w i t h  regard t o  deductions i n  respec t  of  National 

Insurance cont r ibu t ions  should continun t o  be app l i ed  with the  

reserva t ion  t h a t  comments are e spec ia l ly  inv i ted  on the  

d e s i r a b i l i t y  of adopting the approach advocated by t h e  

Trades Union Congress i n  1964. 

Paras 139-154 (E) The p r i n c i p l e s  of assessment of damages in 
claims under t h e  F a t d  Accidents Acts 1846-1959 

15 .  For the  reasons given i n  paragraphs 142-144 it  i s  

considered that,  as a r e s u l t  of  s ec t ion  4 of t h e  Law Reform 

(Miscellaneous Provisions) Act 1971, i t  w i l l  be essent ia l  f o r  each 

c h i l d ' s  damage f o r  l o s s  OS dependency t o  be fully assessed: t h i s  

w i l l  lead t o  a subs t an t i a l  i nc rease  i n  the amounts awarded t o  

ch i ldren  and t h i s  development i s  r i g h t .  

1 6 .  The prolrisions OS t ne  Law Reform (Miscellaneous I rovis ions)  

Act 1971, whereby the  remarriage of a widow or h e r  prospects 

of remarriage a r e  not t o  be tnken i n t o  accoimt i n  assessi,ig t h e  

damages pagablo t o  her,  should be  extended to apply t o  claims 

made by the  ch i ld ren  of the deceased (paragraphs 145-148). 

S imi la r ly  t h i s  provision in the  19'71 Act should b e  extended t o  t he  

claim of a widower under the i'atal kccidents Acts (paragraphs 

149-150). 

17. 

r'atal acc idents  , c t s  (paragraphs 151-152), i t  i s  suggested i n  

paragraph 152 t ha t ,  subject perhaps t o  ce r t a in  exceptions, t h e  
1955, Act should be  extended t o  exclude all b e n e f i t s  derived from 
the  e s t a t e  o f  the deceased. 
18. Paragraphs 157-154 canvas:; t h e  possible d e s i r a b i l i t y  of 

e t e n d i n g  the  class 01' recognised de2endants under the h t a l  

Acci5entc ,:.cts. 

A s  regards deductions from d m g e s  received under the 





, 

l’aras 155-190 (P) The method of assessment ol ,,ecuniarg 
l o s s :  Taylor v. O’Connor - Actuar ia l  evidence 

19. 
present r u l e  as affirmed by thc House of Lords i n  Taylor V .  

O’Connor 

t h e  a c t u a r i a l  method of assessment, i s  t o  be regarded as  

the  normal and primary method o f  assessment. 

20. A s  elaborated in mragraphs 172-177, i t  i s  suggested 

t h a t  a new approach i s  des i rab le  t o  the use of a c t u a r i a l  evidence 

i n  the assessment of damages and a t  paregraph 173 it i s  

concluded t h a t  t h e  publ icat ion of a c t u a r i a l  t a b l e s  on some 

o f f i c i a l  b a s i s  would be useful .  

- 
Paragraphs 157-171 contaih a c r i t i c a l  a n a l y s i s  o f  the 

under which the use of a mult ipl ier ,  i n  contrast  t o  

2 1 .  Cormnents a r e  especial ly  i n v i t e d  on the suggestion 

elaborated i n  paragraphs 174 and 175 and i n  p a r t i c u l a r  i n  

paragraph 176 regarding a poss ib le  l e g i s l a t i v e  provis ion aimed 

t o  promote the  use of a c t u a r i a l  methods i n  t h e  process  of 

assessment. 

22 .  Paragraphs 177-189 d iscuss  the question of the  d e s i r a b i l i t y  

and f e a s i b i l i t y  of i n f l a t i o n  being taken i n t o  account i n  the 

assessment of damages, In paragraph 190 the  provis ional  

conclusion i s  reached t h a t  a s a t i s f a c t o r y  answer i s  capable o f  

being found t o  the  question o f  allowing f o r  i n f l a t i o n  and a l s o  

t o  the a l l i e d  quest ion of the  Courts  being more ready t o  

adopt t h e  a c t u a r i a l  method of assessment i f  the  matter were 

approached on t h e  bas i s  that : -  

( 2 )  To impose a so lu t ion  t o  t h e  problem of  in f la t ion  

by l e g i s l a t i o n  i s  inappropriate:  





(b) The most acceptable way of tackling t h e  question o f  

i n f l a t i o n  i s  t h a t  suggested by Lord Diplock i n  M a l l e t t  v. 

Mclfonagle i.e. o f  assessing the  damages on the b a s i s  t ha t  the 

p l a i n t i f f  w i l l  be ab le  t o  inves t  h i s  damages a t  t h e  r a t e  

receivable a t  t h e  da te  of the award on good growth equities:  

(c) That t h e  approach t o  i n f l a t i o n  advocated i n  Mallett v.  

Yclonaale i t s e l f  implies,  however, t h a t  the process of computing 

the  damages should be done by t h e  appl ica t ion  o f  a discount r a t e  

i n  accordance with a c t u a r i a l  methods ra ther  than by use o f  the 

t r a d i t i o n a l  mu l t ip l i e r .  

Paras  191-207 1 G) Losses incur red  by others 

23. Paragraph 191 confirms the  provisional proposal made i n  

Published Working Paper No. 19 for the  abol i t ion  o f  t he  archaic 

ac t ions  f o r  l o s s  o f  consortium and for loss o f  se rv ices .  I t  i s  

fu r the r  provis iona l ly  proposed t o  replace these ac t ions  by a new 

l e g i s l a t i v e  provis ion  f o r  t he  recovery o f  damages i n  proper c a s e s  

of pecuniary l o s s  suffered by members of the family and by o thers .  

24. Losses incur red  by o the r s  a r e  dea l t  with under the t.wo 

heads " losses  incur red  by o the r s  on the victim's account" and 

" losses  incurred by o thers  on t h e i r  own account" (paragraph 192) . 
25. 

t he  v ic t im 's  account, some types o f  which a re  set ou t  i n  

paragraph 195. It  i s  concluded t h a t ,  subject t o  t h e  t e s t  O f  

reasonableness, t he  p l a i n t i f f  should be e n t i t l e d  t o  recover i n  

respect of a l l  such expenditure. 

concluded t h a t  such claims should not  be r e s t r i c t e d  t o  

expenditure 

26. Paragraphs 197-203 d iscuss  l o s s e s  incurred by 

Paragraphs 193-1 96 discuss  pecuniary l o s s  incurred on 

I n  paragraph 204 it i s  

incur red  by. members, of t he  victim's family. 





others  on t h e i r  own account, such l o s s e s  being i n  t h e  nature 

of non-pecuniary daninpe. Ii i s  concluded that  t h i s  sort of :loll- 

pecuniary l o s s  ought not  t o  be recoverable,  but thst, if 

compensation i n  t h e  form o f  solatium were considered desirable ,  

i t s  amount should be f ixed  by l e g i s l a t i v e  tar i f f ' .  I n  paragraph 205 

i t  i s  concluded t h a t  the c l a s s  o f  claimant for  s lch  no2-pecaniary 

l o s s  should, i n  a v  event,  be l i m i t e d  t o  members o f  t h e  vict im's  
family . 
27. Paragraphs 206-208 discuss  the method by which claims f o r  

l o s s e s  incurred by o thers  on the v ic t im 's  account should be made 

and i t  i s  concluded t h a t  the most s a t i s f a c t o r y  approach i s  tha t  

such claims should be included i n  the  p l a i n t i f f ' s  c le im with the 

Court being given power by l e g i s l a t i o n  t o  give the necessary 

d i rec t ions  a s  t o  the disposal  o f  the damages received under these 

heads. 

Paras.  208-212 ( H )  The mode o f  t r i a l  f o r  the determination o f  

claims 

28. For the reasons elaborated i n  paragraphs 209-216 it  i s  

concluded t h a t  any extension of  t h e  present  r u l e s  with regard t o  

t r i a l  by jury i s  undesirable.  

29. I n  l i n e  with the views o f  t h e  Winn Committee i t  i s  

concluded t h a t  t h e r e  is no case for the  establishment of some form 

of spec ia l i sed  damages t r ibunal  (paragraph 217). 

Paras.  218-221 LI) I temisat ion of  the  head8 of  damage 

30. Notwithstanding the ru l ing  of the Court o f  Appeal i n  

Je f ford  v. Gee and a s  elaborated i n  paragraphs 218-221 i t  i s  

concluded t h a t  the  i temisat ion of t h e  heads o f  d m a g e s  Bhould be 

prescr ibed by l e g i s l a t i o n .  





Paras  222-256 (J) Periodic payments a n d  p rovis iona l  awards 

31. Paragraphs 222-225 discuss  the  possible d e f e c t s  i n  once- 

and-for-all lump sum awards. Paragraphs 226-249 contain a 

d e t a i l e d  ana lys i s  of the problems a r i s i n g  on the  introduct ion of 

a system o f  per iodic  payments and r e f e r  t o  the experience of 

o ther  ju r i sd ic t ions .  

32. It  i s  concluded. subject t o  any v i e w  received on 

consul ta t ion,  t h a t  on balance t h e  object ions t o  a per iodic  

payments system outweigh the pbss ib le  advantages (paragraphs 

33. On the o t h e r  hand i t  i s  concluded (paragraph 256) 

t h a t  the  C o u r t s  should be given t h s  power t o  make a provisional 

award i n  the types of cases discussed i n  paragraphs 253-255. 

Paras  257-273 (K)  I n t e r e s t  on Damages 

34. Paragraphs 257463 discuss  t h e  ru les  f o r  t h e  award of 

i n t e r e s t  on damages and how they have been developed u p  t o  the 

r u l i n g  of the Court of Appeal i n  Jefford v. W .  
a s k s  f o r  comments on whether the ru les  i n  Jefford v. are 

thought t o  be working well  in  p r a c t i c e  and whether they produce 

avoidable hardship. 

35. Paragraphs 264-273 discuss  t h e  questions which may be 

thought t o  a r i s e  s ince  Jefford v. Gee regarding i n t e r e s t  on 

payments i n t o  Court ,  and i t  i s  provis ional ly  concluded:- 

(a) defendant should not have regard t o  the i n t e r e s t  element 

when quantifying the  amount of h i s  payment-in (paragraph 267). 

(b)  Money pa id  i n t o  Court should earn i n t e r e s t .  To t h i s  

end the Rules of Court should b e  amended s o  tha t ,  i n  appropriate 

cases,  the take-out procedure could be converted i n t o  an a p p l i -  

ca t ion  f o r  an ordAr and tha t  order t rea ted  a s  a judgment for  

i n t e r e s t  purposes (parograph 269). 

250-252) 

Paragraph 263 
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( e )  A p l a i n t i f "  who 6ecided t o  accept :noney paid i n  sho!>lci 

have the  bene f i t  o f  t h e  i n t e r e s t  earned during t h e  period when 

t h e  money was i n  Court (paragraph 2 7 0 ) .  

(d)  On what should be the  rule  as t o  interes:; uhere  the  

p l a i n t i f f  goes t o  t r i a l  and fa i l s  t o  recover more than the amount 

paid i n t o  Court, paragraphs 271-273 i n v i t e  views on how the 

jud ic i a l  d i s c r e t i o n  i s  being exerc ised  since J e f f o r d  v. 

i n  t h i s  type o f  case. 
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APPENDIX 2 
(paras.5 and 6 )  

STATISTICS OF PWSONAL INJURIES 

Road accidents 

The Road Accidents s t a t i s t i c s  publised by t h e  Department 

of the Environment, Scot t i sh  Development Department & Xelsh 

Office' give the  1969 f igures  a s  :- 

7,365 k i l l e d  
90,719 ser iously in jured  

810 s l i g h t l y  in jured  
Total:  3-4 out of E population of 54,128,000. 

Ten years  e a r l i e r ,  1959 

were: - 
t h e  corresionding f igures  

6,520 k i l l e d  
80,672 ser iously injured 

246.261 s l i g h t l y  in jured  
Total:  333,453 out of a population of  50,548,000. 

These f igures  t r e a t  as "ser iously injured" anyone detained i n  

hospi ta l  a s  an in-pat ient ,  o r  any one of the fol lowing in jur ies  

whether or  not  t h e  vict im i s  de ta ined  in hospi ta l :  f rac tures ,  

concussion, i n t e r n a l  in jur ies ,  crushings,  severe c u t s  and 

lacera t ions ,  severe general  shock requir ing medical treatment. 

"S l ight ly  injured" denotes an i n j u r y  of a minor charac te r  such 

as a bruise  or a spra in .  

Accidents on the Railways 

On the Railways during 19692, 13,533 persons were injured 

1. Road Accidents 1969 - Table I 
2.  Department o f  the Environment: Railway Accidents 1969, 

Appendix I1 a t  p.  86. 
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and 137 were ki l led;  7,266 o f  those injured were railway 

servants, 5,984 were passengers and 283 were other persons. 

Factory accidents 

The Annual Report of B.M. Chief Inspector of Factories 

196g3 gives the t o t a l  of a l l  reported accidents i n  1969 as 322,390 

of which 649 were fa ta l .  

Accidents i n  Mines 

4 In Coal Mines during 1968 accidents of a l l  kinds ki l led 

115 persons and seriously injured 851. 

C l a i m s  for Industr ia l  Inlury and Disablement Benefit 

The f igures  from the Department of Health & Social 

Security5 ahow t h a t  i n  1970 claims for Industrial Injury 

Benefit to ta l led  822,000 compared wi t i :  928,000 i n  1969 and c la ims  

for Disablement Benefit to ta l l& 192,000 compared w i t h  202,000 

i n  1969. 

3 .  Cmnd. 4461/1970 a t  p. 75. 
4. Report of H.Y. Chief Inspector of Mines & Quaries 1968, 

Table 3 a t  p.  57. 
5. Department of Health & Social Security Annual Report 1970 

(Cmnd. 4714/1971) a t  p .  87. 
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APPENDIX 4 
(para. i 68) 

NOTE ON THE NATURE OF ACTUAXIXG EVIDENCE 

The p robab i l i s t i c  approach: i t s  na ture  and relevance 

1 .  The f ac to r s  which l i e  at t h e  r o o t  o f  the a c t u a r y ' s  

technique of a r r i v i n g  at  a 'present value'  are t h e  associat ion 

of a survival  p robab i l i t y  and a r a t e  o f  discount. 

2. Ideal ly ,  t he  ac tuary  turns  t o  s t a t i s t i c s  o f  t h e  

experience o f  a c l a s s  of l i v e s  i d e n t i c a l  i n  ma te r i a l  character 

t o  t he  individual  f o r  whom, i n  a p a r t i c u l a r  case, a lump sum 

payment e q m l  i n  value t o  a s e r i e s  o f  annual payments falls t o  

be assessed. He then determines from these s t a t i t i s t i c s  the 

probabi l i ty  t h a t  the individual  w i l l  survive t o  rece ive  each 

fu tu re  annual payment, mult ipl ies  t h i s  by the appropr ia te  amount 

o f  the payment and discounts t o  a l l o w  f o r  the r a t e  of i n t e re s t  

t o  the present time. The p robab i l i t y  o f  survival  can be 

calculated t o  a l l o w  not only f o r  mortal i ty ,  but a l s o  f o r  

e a r l y  retirement f o r  reasons of i l l - h e a l t h ,  sickness and other 

"incidents '' . 
3.  By applying t h i s  technique t o  each future p a p e n t  and 

summing t h e  r e s u l t s  the actuary produces an ove ra l l  t o t a l  

which gives the amount of the assessment. 

4. 

the  amount o f  the a s s e s s ~ e n t  o r  t h a t  he may die  the  next day, 

o r  f o r  that matter l i v e  t o  be a centenarian.  So far as that  

individual  i s  concerned, a t  t he  da t e  of assessnient, he i s  

It matters no t  t h a t  only one individual  is t o  receive 

awarded fair  compensation in the sense t h a t  if t h e r e  had been 

a very large number of s imilar  ind iv idua ls  o f  the same age a l l  

rece iv ing  the same amount, then o v e r a l l  they would have equated 
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t o  t h e  s t a t ed  paynients, allowing f o r  t he  operation i n  due time 

of compound i n t e r e s t  and mortali ty.  

5. Another way o f  expressing t h i s  concept is t o  say 

t h a t  i f  :- 

(a) t h i s  very large nmber of  individusls  made a 

pool investment of the t o t a l  of the i d e n t i c a l  

amounts awarded t o  each at t h e  i n t e r e s t  r a t e  

assumed by the actuary for discount purposes, 

and i f ,  

(b) each received from the pool f o r  the rena inder  d 

h i s  l i f e t i m e  the annual l o s s  for which he had 

been compensated by recourse t o  both i n t e r e s t  

and ( t o  t h e  extent necessary) cap i t a l ;  

it would then r e s u l t  that the t o t a l  investment would be 

exhausted on the dea th  of the last survivor provided that the 

mor t a l i t y  of the group followed t h e  assumed pat tern.  

6. . 

a c t u a r i a l  techniques which a r i s e s  in pract ice  stem from the 

attempt by lawyers t o  apply the concept of "expectation of 

l i f e " .  

It would appear t h a t  much o f  t h e  misunderstanding of 

7. T h i s  p a r t i c u l a r  function of  a mor ta l i ty  t a b l e  is not 

employed by the ac tuary  i n  a r r i v i n g  at  t h e  present value of a 

s e r i e s  of  annual payments and in f a c t  has very l i t t l e  p rac t i ca l  

w e  other than as a conveniently rough measure of the 

comparison between two or more t a b l e s  of mor ta l i t y  based on 

d i f f e r e n t  experiences. 



Ill. The concept "expectation o f  l i f e n  has no r e a l  meaning f o r  

an individual l i f e  a i d  i s  be t t e r  defined as the average future 

lif68ims o f  a very l a r g e  number o f  individuals of t h e  same age. 

It i s  obvious that t h e  future  of any individual i n  such a group 

may range from zero t o  (105 - x) i f  105 i s  the l i m i t  of the 

mor ta l i ty  t a b l e  and x is  the present  age. 

from w h a t  has been s a i d  above t h a t  t h e  appl icat ion by the 

ac tuary  of p robab i l i t y  theory t o  t h e  group does not  involve 

the  assumption that a l l  members o f  the group w i l l  su rv ive  t o  

the l i m i t  of the expectation o f  l i f e  for that age and then 

a l l  die.  The a c t u a r i a l  assessment of present value w i l l  be 

co r rec t  f o r  t h e  group and therefore ,  s o  far a s  is possible ,  

the best avai lable  guide t o  assessment for any ind iv idua l  member 

of the group i f  the  mor ta l i ty  of t h e  gmup follows that of the 

m o r t a l i t y  t ab l e  employed by the actuary,  i.e. if t h e  same 

proportion die a t  each age as  i nd ica t ed  by the under ly ing  r a t e s  

o f  mortality. 

9. 
moreover, inva l ida ted  by the s i t u a t i o n  - very common in practice 

- that s t a t i s t i c s  f o r  an i d e n t i c a l  group of l i v e s  do not e x i s t .  

In pract ice  it i a  necessary, more o f t e n  than not,  t o  proceed 

from the known t o  t he  unknown, t o  t h e  determination of p r o b a b i l i t i e s  

s u i t a b l e  t o  a p a r t i c u l a r  r isk ,  wing material  that is t h e  best 

It i s  a l s o  apparent 

$!he t heo r i e s  o f  probabi l i ty  and present value are not, . 

ava i l ab le  t o  do the  job. 

10. The whole o f  t he  actuary 's  training and experience is 

devoted t o  bridging t h i s  gap - t o  t h e  choice o f  t he  most sui table  

s t a t i s t i c s  and, above all,  t o  t h e i r  appl icat ion and adjustment 

t o  the circumstance8 of a p a r t i c u l a r  s i t ua t ion ,  as t h e y  are seen 

t o  be a t  a p a r t i c u l a r  moment o f  time. 

assessment in an ind iv idua l  case is therefore that of a professional 

His opinion of  t h e  
! 
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exaert  sk i l led  i n  t h i s  very a r t .  Loreover, t o  discLtrd his 

opinion on the grounds t h a t  p e c i a e l y  r e l e v w t  s t a t i s t i c s  are 

no t  avai lable  would be to  deny the  usefiilness o f  a tcchni-ue 

t h a t  l i e s  a t  the  r o o t  of innuxersble coixaercial t rxnsact ions t h a t  

a r e  taking place da i ly .  

The - nature of the ac tua ry ' s  evidence 

11. The ac tu i ry  w i l l  be f u l l y  i n s t r u c t e d  on the f a c t s  

re levant  t o  pecuniary loss and w i l l  normslly be reqiiested t o  

make calculat ions and express a professional  opinion as t o  

the  present value o f  such lo s s .  

12. Since at  the s tage of h i s  i n s t r u c t i o n  there nay well  be 

f a c t s  which a r e  i n  dispute ,  the a c t u a r y  nay qui te  properly 

be required t o  give a range o f  opinions on a number o f  

a l t e r n a t i v e  assumptions a s  t o  f a c t s .  The givina of such an 

opinion does not i n  any way d e t r a c t  from the f i n a l  r e spons ib i l i t y  

o f  the judge t o  form h i s  opinion as t o  both the facts upon 

which the case has t o  be decided and the f a i r  compensztion based 

thereon. The judge must, of course,  remain a t  l i b e r t y  t o  

assess the relevance and weight o f  every kind of expert  evidence 

( including t h a t  o f  the actusrg) which nay be presented t o  the c o u r t .  


