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1. Thisappeal is brought from the Judgmeex (emporeand Ordewof the High Cour{Barr

J.)of 25 October 2018vherdoy the trial judgedismissedhe proceedings taken kihe appellant,

(as plaintiffyagainstthe respondent&@s defendanjon the basis tha prima faciecasehad not

been establishedAt the hearing of this appealti@® ur t was i nf ormed that
asagainst the first named respondent wakbngerbeing pursued and that the case was proceeding

only as against the second to fourth named respondents.

Background
2. The appellantwas involved ina car accidnton 4 May 2000 and suffereskriousfacial

injuries. Shewas takerto Cork University Hospita{ * C Uwherg¢ she came under the care of
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the respondentsThe following day,sheunderwent extensiveedicaltreatment inCUH which

included inter alia, the suturing of lacerations to her tongsignificantdentalproceduresnd the

fixation of mandibular fractures.

3. Theappellant developed necrosi part of her tonge which, ultimately, required to be
removed and debridedt is the appellarit s ¢ at thed partiahamputation of her tongueand

the adverse sequalae that followegl@caused by theeason of th@egligence and breach of duty

on the parof the respondenta or abouthe timely provision of medical afat surgicaltreatment

4. Just under three years p@sicident, proceedings were institutedy way of Plenary
Summonsdatedl11 April 2003 A further three years elapsed befor8tatement of Claim was
delivered It sets ouvarious particulars of negligence and breach of duty against the respondents
which include fding to exercise reasonable care, skill and diligence in treating the injuries, failing
to suture the appellant’ s 6o adnisg her oftherislsalooh a s
suturing her tongue until 2@ours post injuryand causing or permitting the development of
necrosis ltisal so all eged that the respondents <car
managemerntin a manner that leked the skill which would normally be exhibited by a surgeon
who had the necessary pr of ehAdeaofremipsa logaituns , s ki
also made.

5. Thereafter, severdlotices of Intentiorto Proceedvere served o behalf of the applant

and the case eventually came on for hearing before Barr 4.@at@ber 2013.The appellant did

not have legal representation at trial.

High Court
6. During the hearing thappellant gave evidenae chiefas to how the accidehtidoccurred

and as tothe medical treatment shead received thereafter. Sh&as subjected tocross
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examiration When she had completed te@fidenceshedid notcall any witnesses support of

the serious allegations of professional negligence whichathenade against the respondents.

7. An application to dismisthe casewas then made on the basis ttie appellanhad failed

to make out prima faciecaseagainst the respondent3udgment was delivered ¢time same day

8. In his judgmentthe learnedudge outlined the significant injurie® her head, face and
mouthsuffered by the appellaint the car accident nioig, in particular, théserious injury to her
tongue .He pointed outhat the appellaritan this case on her owand observethat shevas
clearly6a woman of consi der ab.lSaehadgivehere v g € encae e a h d
logical and clear manné . The judge noted that the appelldnatd not beembleto offer any
expert evidence in support of herinta

9. Barr J.thenconsideredheapplication tadismiss the claimvhich had been made on behalf

of the respondentsThey had submitted that the light ofHetherington v Ultralyre Serviceltd

[1993] 2 ILR. 535 an® 6 To ol e [¥993HZIRV544y theuestionwhich thecourthadto
decide was whether prima facie case had been made out by the appellant as against the
respondentsNoting the absence of amgxpert evidence against the respondehs trial judge
recalledthejudgment of the&Supreme CouihnSugg Vv OO0 K 2005fIESC R wherso r .

Geoghegan had statedhat -

AA court wild.l never hold a professional pe
evidence from another professional supporting the &isseof the claim of negligence and
that i s wholly absent here. o

10. Barr J.was satisfiedhat, in the absence @nymedical evidence against the respondemnts
prima faciecase had not been establishéte also rejectethe plea ofesispa loquitur,observing

that the mere fact of theperation being carried out on ttay after the accidentpald not be, of
itself, indicative of negligence on the part of the respondehtsordingly, the trial judgemade
anorderst r i ki ng out tahdée aavargee thelcasts of thesacton tathemespondent,

with a stayin the event of an appeal.



Grounds of Appeal

11. Without identifying how or why the High Court judge fell into errthre appellant in her

Grounds of Appeapleads that:

1.

‘the respondentemain vicariously liable for breach and/or failure in omission/delay in
the provision of a surgical consultation, clinical examination, diagnosis, management or
treatment of severe injuries and resultant danger, bleeding, pain and loss therefrom and/or
until there is provided disclosure of evidence proving to the contrary

a highly complex personal injuries caseich as this on@volving a severe and unique
wound was quickly dismissed prior to and without consultation or advice from any medical
doctor or specialist in the field, independent or otherwise, and in the absence of the
appell ant’s medical expert;

thereareongoing brachesand/or transgressions of Constitutional and human rights; and
there has been an additional failureof-judicial authoritiessuch asthe Medical Council

to avert or avoid judicial process through flawed investigation and/or proc¢éaereby

forcing prolonged litigation and exceptional circumstances of severe hardship.

In an additional, ndateddocumenent i t | ed * Grounds of Appeal’

t

r

t

al judge erred in that his conebsasi oBguiWt

granting of an adj our unfadydavouraditie dadfencet t he t r i

Submissions

Appell antés Submissions

12. Theappellantagr ees wi th the trial ] udgsérsi oduess’'cr

submits that his desr i pti on of her mouth injury as

S

submissionsset out in great detailthe injuries she sufferedvhen she  arsinexperienced

provisional driver, lost control ofthe car she was driving and collide@th an onomingvehicle

a

k
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Sheclaimsshewascausedo suffer severe andife-threateningnjuries whichincludeca6 par t i al
amputation of t he di st al dhnoagh and through lacdératidne of t ba g u ke «
| i pseveraly fracturedhandible t, h e s n a p pathdower @w Hingasahdthe shattering

of ‘mostifnotafl o f h &he dasazilee$ How her General PractitioBer,Colin Gleeson,
hadattended the scerd the accidentdiagnosechét r aumat i ¢ p afrtheitoague a mp u
and referred her to Bantry Surgical Unit.

13. The appellant then detaih number ofvrong seps andunfortunatemishaps that occurred

as she was taken laynbulancés) arriving, eventually, aCork University(Dental)Hospitalfrom

where she walater transferred to the Accident and Emergency Department. She clainssahat a
midnighton the day of the accidesth e h a d n osurgicaleansult, exand, di@gnosis, or

any meaningful treatment. She i deorecamplaing s toimissiorhoétreatment for

27 hours .

14. Theappellantomplains that theital judgefailed to mention certain details in his judgment,

such as, the duration of the delay in treatment. In view of his acknowledgment that she had given
evidence in a |l ogical and clear manner, she
treatment. She submits thagheh a a n § w ethe eadas ofletherington v Ultra Tyre Service
LtdandO6 To o | e , to whioh ghe ®ial judge referred, becaussther ofthese cases is
comparable tovhat happened in her casgef erri ng to 't é&perteporicl us
preparedn her behalby Professor Ayoub, tha@ppellanttlaimsthatthere is expert, documentary

and physical evidence against the respond&iis.then sets out her explanation of what Professor
Ayoub had intended in his reportShe clains thathe decisionirsugg v OO0 Kead f e &
not apply because er medi c al ‘r @xn@é mte 'dsy thétralguagkShe submits

that her experabsemgVi aebhcewhwehs b wilytdjudgedefusing

to accet her'documentation
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15. During the hearing of the appeal the appeldaimedthat her medical expert was willing

to attend courbn her behalf bt had beerunable todo so In this regard, she referred adetter

dated 16 October 2013 from Professor Ayeuhch is included in the file wherein he stdtibat

h e wnatsvailable to attend court the week of 21 to 25 October 2013 due to international
commi t ment s o untthe lettkehe wamteon ghyhi@ath e  w o uhlapgy td attend

a mutually agreed date in the future

16. I n the apmpdltl]aret merwi dvmct of the operatio
is of itself indicative of negligence on the part of the defentdantsthe ghrincple of res ipsa

loquitur applies No proper evidence of a valid defence had been adduceeéxpanation was

given for the reattachment procedtren t h e t we nwhenthis shguidthdve been dane&

withi n t hé Haursgod .

17. The appellanturtherclaims thaall of her requests to meet with the surgeon prior to surgery
were ignoredand thatshe was anaesthetized against her. wiihe also claims that part of her
tongue was removed without conserfthe cits Sidaway v Betleim Royal Hospitdl1985] A.C.

87lin support of a patient’”s right to decide
substantial risk of grave consequesice

18. Finally, the appellant contentisatthe second and third named respondentviaegiousy
responsibldor the alleged wrongs allegedly sufferdak to their failure to ensure the existence of

and compliance with appropriate protocols and procedufée findings of the trial judge are

‘e r r 0 namdunsuported by credible evidemrelthe costs order made against ealso the

subject of this appeal.

1 At p. 11 of the Core Book



TheResponden&Submissions

19. Therespondents, firstly, set out a brief synopsi$ df e a p pasd dndthethistery of

these proceedings. Thereafter, their submissions maymenarizedas follows. During the

course of trial theappellant attemptetb introduce a claim for lack of informed conselbtwas

pointed outto the trial judgethat this had nobeen pleaded in the Statement of Claumich,

clearly, had been drafteq bawyers Moreover, he appellant did not call any expert evideirce

support of her caseShe hadndicated that she wished to call Professor Ayoub asxpert,but

thathe had beemnable to attenttial. Thetrial courtwas advised that the aplaeit had been

consulted about the trial date and had bha@rmed in adequate tim& whenthe matter was to

be listed. When an issue arose about Professor Ayoub, she was informed that if she wished to

make an application for his evidence to be givemwdeo link, then this should be made well

prior to the date of trial. The respondents referred toreespondenctom their solicitors dated

25 July 2013vhich had beeopened to thérial courtas evidence of #se matters whicstated-
“Wewillnot accept Professor Ayoubds report in
examination. If you wish to make any applications to the court in relation to allowing
evidence by video conferencing or other maftere would ask you to put alle Defendats

on notice of your intention to make any such application and make the application in a timely
manner and well in advance of the hearing of th€ @30ctober2 0 1 3 . 0

20. The respondents point out that applicatior—for an adjournment or for leave to leav
Professor Ayoub’' s evi dedhadbeemadkbygthe appgllarprmnto o f v
thehearing date and that the trii@ddp r 0 ¢ eveidtetdo U t Ddriagihetriad, she had given
evidenceon her own behalf arghedid not call any othewitness to testif in support of her claim.
Legalauthoritieshad beempened to theial judge whahen applied thkegalprinciples gplicable

in this jurisdictionasper the cases ofletherington v Ultra Tyre Service L{d993] 2 I.R. 535,
O6Tool e [WI3HE.BR.OEENEUgg Vv OO6 KEReOS[1IESC & Therappellant

hasnot suggestdin any papers filed that thaal courthad erredn its application of those legal

principles.
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21. Finally, the respondentpoint out that pursuant to 3. No. 391/1998, the appellant had
furnished to the the medical report of Professor Ayqulated 5 November 201@hich had been

preparedmore than 7 years after the institution of proceedings.

Discussion

22. During the course of this appgah which only the respondents had legal representation)

and indeedt hr oughout her submissions, the appella
wi t hteeathent® f or 27 hours f ol | oliieithmegtenimdn at nshey de e
tongue. In her view, his allegeddelay in‘treatment amounted to negligence and breach of duty

on the part of the defendants aralised herot suffe damage, includinghe significantloss of

one third ofher tongue

23. Itis common case between the parties that the only evidence tendered by the appellant during
the course of the trial was her own. She set out her account of what had trandpimed of the
management of her conditiand, & times,attenpted to give medical evidence as to how and
when umergu‘e and c oshuldhaveabeen tteatedn Her tesgirdony in this regard
wasbased orwhat she alleged she had been told by her General Practitioner artdroat and

other research wbl she had conducted in relatiorh&rinjury. When counsel for the respondents
objectedBarr J. explained to the appellant the rule against heatdaginvitation that hehave

a word w i tdbctortbyetelephone or regard hezsearche v i d e noff the racerd was

declined by the trial judgelt is a fundamental principle of civil litigatiom this jurisdictionthat
0(s)he who as dtésmadt®rarespondent and stivles$ for a judge to assisha

personin edablishing his or her caseln my view, he trial judgewas entirely correct in poiimy

out © the appellantiat he could not telephone a witness nor take acaduiné matterso which

shereferredbased orherinternetresearch
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24. In proceedingsllegingmedical malpractica plaintiff is obliged to adduce before the court
expert testimony in support of sualelaim. This longstanding principle was articulated by the
Supreme Court ibunne v. National Maternity Hospit§l989] I.R. 91, where Finlay C.J. (at p.
109) identified, in the following termthat whichis required in order to prove medicedgligence:
nl. The true test for establ i s htherpgtohae gl i ge
medical practitioner is whether he has been proved to be guilty of such failure as no medical
practitioner of equal specialist or general status and skill would be guilty of if acting with
ordinary care. o
2. If the allegation of negligen@gainst a medical practitioner is based on proof that he
deviated from a general and approved practice, that will not establish negligence unless it
is also proved that the course he did take was one which no medical practitioner of like
specialisation andgkill would have followed had he been taking the ordinary care required
from a person of his qualifications. 0
25. Thisrequiremento substantiate a medical negligence claim by refereneepert evidence
has been appliedonsistentlyby the courts. Maover, the superior courts have confirmed that
to prosecute such proceedings in the absence of the requisite evidence amounts to an abuse of
process. In Reidy v. National Maternity Hospitfl997] IEHC 143 Barr J. heldhat: -
At i's i rr ansapusen f thé precessaai the court to launch a professional
negligence action against institutions such as hospitals and professional personnel without
first ascertaining that there are reasonable grounds for so doing. Initiation and prosecution

of an ation in negligence on behalf of the plaintiff against the hospital necessarily required
appropriate expert evidence to support it.o

26. The same approach was takerk@jly J.in Connolly v Casef1999 IEHC 90 Hehad‘no
di f f iincamdonsigg6this positiomnd consideredthat the commencement of proceedings
alleging professional negligencenstitutes n  a b u s e unldss tipe parysores advising such
proceedings have reasonable grounds for so do{pgl9) Confirmation thatthis line of
reasoningvas correct in law was provided byet Supreme Couih Coolke v Cronin & Neary
[1999] IESC 54with Denham Jstatingthat: -

ATo issue proceedings alleging professiona

where for professional or practice reasons to have the case proceed in open Court may be
perceived and feared by that professional a
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27. These authorities all point to the fact thancere as the appellant may be in her belief that
the responderst were negligent in the management and treatment of her injuries, that belief, in
itself, is insufficient to ground proceedings alleging professional negligdieeplaintiffin Sugg
v OO0 Kvegafsd‘absolutely sincerein his belief that negligende the care of his late wife
had led to her deathnd, lke the appellant in this caseg as a lay litigant, had prosecuted his
claim in a perfectly courteous manner. Notwithstanding the sincerity of his beleéverthe
Supreme Courtupheldthedri cour t ' s adtionomihedasia that leethad laddisced no
expert evidence of any kind to support his case.
28. The rationale behind the requiremémita claimantmusthaveexpert evidence in medical
negligence casasasconsidered by this @Got in Mangan v Dockery & Otheri2019] IECA 452
McGovern Jrecognized (at para. 1ft)at the above line of authority
. . . arises out of an understanding by the courts that claims for professional negligence
can have very serious consequences fmedical practitioner or hospital transcending the
particul ar proceedings even where there is
In Mangan counsel for the appellanglying onConnolly v.Casey had advanced an argument
that expert evidence was not necessary fopthipose of issuing proceedingdcGovern J. for
his part,was prepared to accettat the requirement for a party to have a credible basis for
commencing medical negligence proceedirdyges not necessarily require that a written report
isavailable,alto ugh i n most cases o0ne .vwoweVedingeatifprgct t |
this observationheconsideredat para. 20)hat:
dn the event that the matter proceeds to trial it will be necessary for such a withess to

produce a report, and for tb be furnished under the provisions of Statutory Instrument 391
of 1998 if the witness is to give evidencebod

29. A review of the transcript of the trial in this case discloses that the plaintiff had consulted
several expestand that some reports had beegpared by them on her behater own testimony

was t hat i n o0 nwas justanat guite of theestandargtiat ytou want to bring into

2 Counsel for the respondent informed the Court that this case is under appeal to the Supreme Court.



-11-

c o Wir At @nother point she testified that she was already three years into litigation before she
wastoldt hat this really i‘3heafterlpoevidence wabat shewestu c c e
f o anotHer medical report and another medical repérfThe upshot was that by the time the
matter had come on for trial some thirteen years afteevhats inssuet he appel |l ant’
was broadly similar to that of Mr Suggs i1 n theeampistedearth of expert evidence to
supporther claim of negligence and breach of duty in or about the manner in which her injuries
had been treated.
30. Therecan be little doubt but that the appellant has undergone significant sutbetimgt
the time ofthe initial injuries and as a consequentteereof She has also endured thertain
stress ofpursuinglitigation for the past thirteen yearShe has shown remarkable courage,
resilience and strength of character in dealing with her injuriehanéffortsto overcome the
adverse consequences caused Hyeaee remarkable Moreover, throughout these proceedings
she prosecuted her claim a courteousarticulateand dignified manner.She is clearly a person
of intelligence and ability.
31. Ultimately, however, this Counustapply the law, faithfullyto the facts of this cadeefore
it andit must do savithout fear or favour to either sidé. mustholdthe appellanto establishing,
with the support of expert testimony, that her treating practitionedbwps i | ty of such
medical practitioner of equal specialist or general status and skill would be guilty of if acting with
or di n a fpgrDenagr Ehére is good reason for maintaining such a rigorous test. As Finlay
C.J. inDunne(at p. 1D) observed:

AThe devel opment of medi cal science and t hi

humanity makes it particularly undesirable and inconsistent with the common good that

doctors should be obliged to carry out their professiahaties under frequent threat of
unsustainable | egal cl aims. o

3 Transcript ofTrial, Day 1, page 28, lire6 and 7.
4 Transcript ofTrial, Day 1, page 32, lire6 and 7.
5> Transcript ofTrial, Day 1, page 32, lines hd 8.
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32. With a view to guarding against unsustainable legal claims, thanlats jurisdiction
requires that i& plaintiff makes damaging allegatioosnegligent treatmerdgainst grofessional
skilled in a particular branch of medicintaen that plaintiff musthave the evidencef another
professional, of equivalent skill and standing, who has formed the opinion that the treatment
administered fell below the necessary standard required of sudfieagponal and that it did, in
fact, constitute negligence and/or a breach of professional dbiiigh a high thresholdas been

set by the courtb e c a u s es eafi otuhse c‘dhatsamuafaurededallegation of medical
negligence may have falinical practitioners. Without ‘professional evidence from another
pr of e sssippartimgad cfaim of medical negligence, a court could never make a finding of
negligenceger Sugg

33. Notwithstandingheappellant s r eaflegadidnghat a delay in treating her injury caused
her to losea substantial padf her tongueshehasproducedho medical evidence tworroborate

her claim in this regardDespitehaving consulted several expetiigring the log courseof these
proceedingsthe fact remains that sheas notin a positionat the trial of her actioto call any

expert testimony to support her allegatiagainst the respondents herein

Adjournment

3. As noted above, i tonthatshedidkinfach paeelexpartrevidersce buto n t
t hat wholwlay byghe tial pidh® because ldgd not grant an adjournmentThe
evidence to which she refers is the testimony of Professor Ayoub. He had prepared aenreport
her behalfwhich was not admitted into evidence. He baen willingto attendcourt butwas
unavailable at the time for which the trial was listétdist h e a p p e | thaghe tridl jsdgey | e w,
should have granted an adjournmefhe made this submission, on appeal, notwithstanding the
fact thatshehadneither requesteah adjournmenrdt theoutsetof thetrial nor had sought one prior

to the hearinglate. Moreover, the issue of adjournment was not properly raised in the Grounds
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of Appeal In any event, | am satisfied thaaving regard to what transpired in the legdo trial,

the issue of an adjournment is devoid of any merit.

35. TheCourtwasreerred to a | etter sent by the res
para. 19 above) in which they specifically confirmed the trial date and requested that they be put
on notice of any application which the appellant may wish to make to ddpan receipt of this

letterit must have beetlear to the appellanfrom the contents theredhat the respondents would

not accept Prof essor ergvalable foscroeexamohaionc Teheyladl e s s
however, intimated that she may wishatpply for his evidence to be given, remotely.

36. At this point it was open to the appellant to apply to the court either for an adjournment of

t he case bas e d-availability erifor permigseom to hage his evidence provided to

the courtyemotely. She made mapplication in this regardHere vi d e n c e woaksthet h at
chancée coming to tri al .wBatr &h,dnuny vidwe gannahbedfaulted for e x |
allowing the proceedings to continue, as scheduled, in the absemtgreiquest by the appellant

to adjournthe proceedings do allow her expert to testifyy way of videeconferencing.

Informed consent

37. An issue aroseuting thecourse of therial whenthe appellant complained that on thé"12

day of May 2000, a piece of necrotic tonduzel been removaaslithout her conserft.Shehad also
protestedgenerallythatsh e had not seen ‘the doct @amdthuson t |
had not given her consento the medical procedure that wasubsequentlyperformed. Upon

hearing these allegation®unsel for the respondents objected arguedhat the appellant was
extending her case beyond the pleadindg)s.answer to a question posed by this Courg sh
submitted that expert medical egitte orinformed consentvould also have beerequiredif the

appel |l ant’ s cweeiosuccead. ltarh sassfietbfe g ravied of the pleadings

8 Transcriptof Trial, Day 1, page 19, lines 18 and.19
" Transcriptof Trial, Day 1, page 46, line 26.
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this case thaan alleged failure to obtain informednsentwasnot pleadedn the Statement of
Claim althougharguably, indirect reference is made theretReplies to Particularshich were
deliveral almost sixyears after thevents in issueThe case as pleaded wasgdoubtedly about
delay in the provision ofmedicaltregment. In circumstances wherthe trial judge did not
consider thathe issue oonsentvas a matter that feib be determinedt trialand since there are
no findings in this regard in thadgment of theHigh Court | am bound to concludiat this §
not a matter that is properly before this Court on appeloreover it is notan issuaaisedby

the appellanin herGrounds of Appeal.

The Application for a Direction

38. As noted above, when the appellant had compleerdevidencet trial, counsel forthe
respondents sought a directithrat there was, in fact, no case for her clients to ananeithat,
accordinglytheclaimshould balismissed She reservethe rightto go into evidence the event

that the trial judge refusedn such an application, lwat is required, as a matter of law, is for the

trial judge6t o reach a decision as to whether the
(O6 T oan p.®16). In the absence of angxpert testimony indicating that medical negligence
and/ or breach of duty was evident in t,the man
trial judge concluded thatmima faciecase had not been made out and, accordingly, he dismissed
the ckim. To my mind, his decision reflects a correct application of the relevant legal principles
and | see no reason to interfere with his decision in this redgadthe sake of completeness, |
should also confirm my agreement withh e t r i a ling thad the pgrinciple dfas mpsa

loquitur does not applio the circumstances of the case. Besr J.correctlynotedin his judgment

‘[tthe mere fact of the operation being carried out on the following day is not of itself indicative

of negligence on the part of the defendants
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Unanswered Questiofis

39. Throughout he hearing of thisappeal,the appellantstated, repeatedlythat she wants

‘ an s weuesions which she considers remain unanswered. In contrast to the continental legal
system operative in many parts of Europe, litigation in our common law system is not an
inquisitorial process.It is an adversarial one. The ontisereforerestsupona person who brings

a claimin negligenceto prove it. This Courtdoes not have gnnquisitorial or investigativeole,

nor may it consider evidence or arguments that were not canvassed in the courtitsdfiomction

is to review matters of law as decided by the trial court in c@eletermine whether the trial
judge fell into eror indecidingt h e a p pasdinlagordance with law Findings of fact by

the trial judge will not be interfered withy this Courtwherethere iscredible evidence support
suchfindinggHay v Q®@}1dRI210). Wherthetrial judge ha no evidence at all upon
which to make dinding, including a findingof professionahegligenceor breach of dutythen

this Courtcanhave no basis for interfering withis decision to dismisthe proceedings all the

circumstances thairevailed.

Costs

40. The order made by the High Court on thd 28y of October 2013 included an order that

the respondestare torecover against the appellant the costs of the action when taxed and
ascertained.In her Notice of Appeal,the appellantseek f r om t hi s toGwmmallt an
costs awar ded deegoaxcepsohal draeimstahces of permanent and eshaedships

caused by injury, disability, loss and litigation As the law currently stands a n ent i
successfedttled tp anrawayd oficests unless the court orders otherwise (and it may do
so having regard to varionsattersset out in the relevant legislatich It seems to me that in view

of the history andprosecution of these failed proceedings instituted by the appellant, the

8 See s169(1) of the Legal Services Regulation A015.
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respondents, as ‘entirely succesBufingthécousar t i e
of the hearing of tis appeal, howeveicounsel for the respondentformed tke Court that her
clientswere willing to waive thie entitlement tacosts incurred, not only in this appeal but also in

the court below.Having regard to the general rule in respeatagtsas noted abovehe Court
considerghis to bea particularlygeneous gesturen the part of the respondents having regard to

the extensive costsyhich they haveundoubtedly, incurred in defending these procegssin

proceedingsn which they have, over two jurisdictions, prevailed.

Conclusion

41. There is little doubt buhat the appellant genuinely believes that she has been the victim of

a serious injustice. She is convinced that the injuries she suffered are attributable to the alleged
wrongs committed by the respondents. In her view, had she been seen by a camsLitengived

medi cal ‘“treat ment’ sooner , t hen S hetermvoul d
consequence of her injury, namely, the partial amputation of her tongue.

42. In this casethe question of what treatment ought to have been afforded appledlant and

when, and the further question as to whether such treatment would have made any difference to
the final outcome are matters that, clearly, lie beyond the expertise of judges, lawyers and, indeed,
of the appellant herself. They are issues twald only be determined on the basis of expert
medical opinion. No such opinion was tendered inthisc&e.ncer e as the app
and convictions may be, they are not, in themselves, sufficient to sustain a claim of medical
negligence agast the respondent#s already noted, the appellant is an impresanearticulate

litigant, but she did perhapsdisplay a certain misunderstanding as to the role of the courts in
determining disputethat ariseébetween parties. At the end of the appeal, she expressed the view

t hat s h e tha the jadgeowmagythete to' mind 'md am sure that, on reflectip the
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appellant will appreciate thateé function of the court iglways to administer justice between the
parties and sdedver anothet. mi nd’ one

43. For the reasons set out abovam satisfied that the trial judge did not fall into error i hi
determination of the ap pwoulddsmisstheappehlai m and,
44, Having regard to the asarslipatedtd tnerGositproppose i t i o0
make no order as tihe costsof the appeal and to vacate that parthef order of the High Court

awarding costs to the respondents.

As this judgment is being delivereelectronically both NoonanJ. and Binchy J. have indicated

their agreement with the reasoning and conclusions reached in respect of this appeal.



