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few years later they emigrated,

Listowel area, and 2

from the

girat to London, then moving en to Canada where thesy euach

succeeded in obtaining employment. In 1955 they moved again,

this time to New York, where they were married on the 15th

October, 1955. The Plaintiff obtained work ag a waitress and

the Defendant as a miner, and yhile they pooled their earnings

from that time forward, it would appear that the Defendant was

at that time taking in substantially more than the Plaintiff as

weekly income.
The next developmént was that the Defendant's father died,
and the Defendant inherited the small family holding near

Listowel. As a result the parties returned home to Ireland in

1956, bringing with them their savings of about £3,000, and

remained living on the Defendant's farm until 1958 when it was

scld for about £2,000 in order to purchase a somewhat larger
holding at Ballyduhig for about £5,000. This latter holding is
still retained, and is one of the properties referred to in
these proceedings. These are the lands cdmprising 64 acres

three roods and 29 perches, and registered on Folio 8211 of the
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It would appear that the purchiase rrice fer these lands 1

wag provided to a large extent out of the proceeds of sale of N

the Defendant's farm at Ballinruddery and out of moneys advanced

by way of loan by the National Bank, Listowel. 1 +think the

position regarding any contribution derived from the wife's

earlier assistance in building up a joint savings funds is too
obscure to support a claim to a share or interest in these lands
.nd I propose, accordingly, to declare that the Defendant, who

is the registered owner, is also entitled to the full bemeficial

osnership in the said lands.

fortunes began to decline; they suffered heavy losses due to

trucellosis, and a decision was taken to let the lands of

F:2lydukiz usnd to emigrate again, this time to London. Before

leaving lreland they sold off stock and farm mechinery and this -

rezlised about £3,500. In London they bought a house in

' /
Cricklewood in the husband's name only, for about £6,500, using

such money as they were able to bring over from Ireland and
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raising about £4,000 by way of mortsage to make up the talunce.

fhey remzined in Londen for about four years. Thne wife cluimed

< e——

-

that she held two part-time jobs concurrently and that her \

earnings were sufficient to meet the mortgage repayments and

were used for this purpose. Lettings were made of part of the

house and she also claimed to have contributed significantly k

to the income @erived from this source by the work she did in

relation to same. The house was eventually sold in or about the

year 1969 for about £8,500, and a balance of about £4,000

remained after paying off the outstanding mortgage.

In the previous year - 1968 - No. 19 Church Street, Listowel,;ﬁ

(a licensed premises with residential accommodation overhead),

>

wag purchased, once again in the sole name of the Defendant, for

a sum of about £4,380 but it was necessary to spend 2 good deal

-

™ 773 "3 "3

of moncy and to carry out a good deal of work on the premises

before it could be re-opened for business and used as a family

rome. /

There was a good deal of dispute as to the part played b

tne different members of the family in carrying out the works
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of repuir, extension, uancd redecor:tion wﬁich wWars necessary in
relution to Ko. 19 Chureh street, but I an ﬂatisfied thzt the
plxintiff, the Defendant, their son, John, snd the Plaintiff's

brother all took part in this work which continued over a long

period of time. Eventually the public-house was ready for
re-opening in August, 1970, and from that time forward the
Jefendant was content to leave the running of the licensed trade

to his wife, while he devoted his time to farming activities.

A further extension was mzde to the public-house in 1974,

‘s A#d in 1975 the adjoining premises, No. 17 Church Street, were

purchased - this time in the sole name of the Plaintiff. Once

again it was necessary to expend a good deal more than the
actual purchase price of £6,500 in making the house fit for

nabitation, and a very considerable amount of work was carried
out personally by the Plaintiff; by her son, John, and by her
orother, Tim, The Defendant also claims to have carried
out a considerable amount of this work, but this is disputed by

tze Plaintiff and by he sor.
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In 1978 another furm wins bou~ht at Kilmorna, Co. Kerr};
A
coarrising 71 acres or thereubouts, und this farm vwas purchuged |-
in the name of John, for about £53,C00. Most of the money was
raised by way of loan from Allied Irish Banks; the debt was

later brought down to about £33,000 by repayments made, but has

since risen again and is now in the region of £48,000. I have

hiad evidence from an auctioneer that the value of the lands of

Kilmorna would not be much in excess of the amount now due on

the mortgage, and the beneficial interest in this holding would

not appear to be of great moment at the present time. Having
regurd to the fact that the parties purchased the lands in the

name of their son, John, and that the Term Loan was made by the

Bank in favour of John and his father, the Defendant herein, I

have no difficulty in finding that the Plaintiff was not intended

to acquire any beneficial interest in the said lands, and I need

not delay turther in relation to that part of the cleim; nor was

it pressed to any extent by Counsel on behalf of the Plaintiff.
The Plaintiff appears to have been very successful in

carrying on the public-house business in Listowel. The turnover
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rose from & rigure in the region of £30,000 in the early years |

to usout £80,C00 per unnud a few yeors later, opd tre parties W

4 that the profit on aules was at leust 154,/207% and

Doames ¥,
e LLiivive

pernaps, accoraing to the Defendant, ranging as high as 33%R.

The farm income fluctuated considerably - at first the farming

activities were quite profitable but from the mid-seventies

:
{
onwsrds the Defendant suffered some heavy losses in the catile ;l

business and in recent years he estimated that his income from

the two farms was only yielding a sum in the region of £6,000 per

P et e

annum. Thus it is apparent that the main source of income of

g was derived from the wife's

~—3 ~3 73 ~73 "3 "3 73 73 73 73

+he parties during the 1970'

) etforts in managing and running the licensed business in Listowel.fﬁ ?

1 am satisfied, from the evidence given Dby both parties that a

very substuntial income was made as a result of long hours of

work und considerable business acumen on per part, znd that the

money earned in this way enabled the parties firet to extend the

public-house itgelf; to pay off the mortgage om it; to buy and

returtish the adjoining premises, llo. 17 Church Street, and 1O

clear off any loan on that premises also.
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In these circumstances it is nct suprising that lo. 17

enurch Sireet wes purchased in the sole naume of tiie wife. 1 za i
F satisried that it was recognised by the Defendant at the time L

tnat she was the major contributor to the family's new-found

F prosperity und that he was quite willing to let the house go :;

into her name without asserting any claim to a beneficial :

interest on his own part. It seems that the parties were also 5.v 5

interested in not having too great a concentration of property

in the Defendant's name, having regard to possible tax

repercussions. The Defendant also drew heavily on the profits

built up by the public-house trade to buy stock and machinery

for his lands and otherwise to help out in the purchase of

Kilmorna and other farming activities.

Taking the over-all picture created by the evidence given -

on toth sides, I have no hesitation in holding that the entire

peT—v—rers N

beneficial interest in No. 17 Church Street, and the furniture

and other contents of the said premises is vested in the Plaintiff.

¥ith regard to the premises No. 19 Church Street, and the

business carried on therein, and all furniture and fittings
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Plnint;fr, in or uabout the year 1970, when the Defendant .
commenced drinking heavily. The Plaintiff complains that the
Defendant was always a man of violent temper, and that she and
the children were at times gerrified by his outbursts of rage-
The actual evidence of violence exercised by the Defendant
against the Plaintiff was not very compelling, but the Plaintiff
claimed that she had eventually %0 jeave the family home on OX
about the ath April, 1980, taking her jaughter, Marie with her.
John, her 301, had left home the week previously. Shortly
afterwards she moved to London, where ghe has 1ived ever since.

» maintenance order was made against the Defendant under
the provisions of the Family 1aw (Maintenance of Spouses and
Children) Act, 1976, in or about the month of Octover, 1980,
under which the Defendant was required to pay a sum of £50 per
week, (later reduced to £40 per week) for the wife's maintenance,
and he has complied with *hat-Order ever gsince.

is the proceedings include & cla;m under the Partition Acts
for partition and sale of properties in which both parties are

found to have 2 beneficiel interest, 1 propoee to male 20 order

\ s -
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4t this stu;e for the sale of the premises No. 19 Church

Street, Listowel, and of the goodwill of the business carried

on therein, and the benefit of the licence now held in connection

therewith, and all furniture, fittinss and equipment therein,

and to direct that the net proceads after payment of costs of.

the sale and the legal costs of both parties of these ;

proceedinga, be divided between the Plaintiff and the Defendant

in the shures indicated, that is to say, the Plaintiff to

- L v smmm e m———, e e o
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receive 605 of the net proceeds and the Defendant 40%. It

may well be in the interest of both parties to agree that the

premises should be re-opened and that there should be a

"rpsumption of business therein before the premises are put on
> the market as’a going concern. Initially, however, I propose

Ce—

" o

to leave it to the parties to make their own arrangements abouﬁ

the sale, and if they are unable to agree the matter can be

re—entered for further directions to be given. The Plaintilf

and the Defendant should jointly have carriage of sale.

I propose to adjourn the application for an order for the
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suleiof the premises Ko. 17 Church Street, Listowel, to give
the ﬁnrties an opportunity to see if they can reuch agreement
as to the manner in which the Plaintiff can realise the interest

which she has in the said premises.

I will direct that payment of maintenance by the Defendant
to the Plaintiff at the current rate of £40 per week is to

continue until she receives her share of the proceeds of sale of
No. 19 Church Street, Listowel, or until further Order'at which
stage the claim for maintenance can again be reviewed.

I declare bdth parties entitled to their costs of the
proceedings to be paid out of the proceeds of sale of No. 19
Church 3treet, Listowel, as already indicated in this Jjudgment.

I give liberty to ail parties‘to apply, should they be
advised to do so, in relation to any other matters arising out of
the claims made in the Special Summons herein, or in relation to

the findings and orders now mzde.

4. V. Pz, [, '

f.J. O'Hanlon. -
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