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DONAL KINSILLA AND OTPHWRS
Ve

ALLIANCT™ AND DUBLIN CONSUMERS
GAS COMPANY AND OTHWRS '

Judgment of Mr. Justice Barron delivered the .75 day of £ c/S/é+ 1982,

This action challenges the validity of the proceedines at an
extraordinary general meeting of the company held on the 10th September, 1082,
At that meeting, voting was permitted only by stockhold rs whose names had been
entered in the register of shareh-lders and only such stockholders were
permitted to attend the meetin~. Tersons to whom stock had been transferred
and in respect of which transfers had been received by the secretary of the
company, but whose names had not been entered in the resister of shareholders
were not permitted to attend the meeting.

Before dealing with the legal issues raised 1 feel it necessary to -refer
to the facts to show how such = situntionarose. "he extraordinary general
meeting was called upon the requicition of ithe plaintiffs and those who
support them. The resolutions for consideration at the meetine were eszentially
to remove the existinghBoard and to replace its members with nominees of the

plaintiffs. In the ordinary way, this trial of atrength wonld have baen decided

by the respective shareholdings of the members supporting each side. However
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in the case of the Gas Company the votins rishts of its members are moverned
by the Company Clauses Consolidation Act, 1845, TUnder this Act, which in the
main, comprises the constitution of the company, esch member has one vote
for each share held by him up to ten, one additional vote for every five shares
beyond the first ten shares up to one hundred, arnd an additional vote for every
ten shares held by him beyond the first hundred shares. The original shares
were of a nominal value of £10 each and for many years had been converted -
into stock. Reference to a vote ver share or number of shares is accordingly
a reference to multiples of stock of £10 denomination.

It was seen by each side in the coming trial of strength that it was to
their advantage to subdivide larger holdings in order to increase the voting
power attributable to the stock comprisine such holdings. Recause of the need
to build up votine strength not only bv nurchasine stock in the market place
but also by subdivision of existing holdiny, » very laree number of trangfers
were required and these were delivered to the Secratarv in the days preceding
the date fixed for the meetins. While less then ten such transfers a week

was the norm, three hundred and eighty eight transfers were lodged in the last

week of August, three Hundred and forty one transfers on the 2nd and 3rd
September; ten hundred and fifty two transfers on the 6th September, four hundred

and forty nine transfers on the 7th September, threec hundred =nd eighty six
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transfers on the Bth September and seventy six transfers on the 9th September.

It was the secretary's duty to register these transfers. As might be
expected, the facilities available to the secretary to process such a large
number of transfers were inadequate and it became necessary for him to call in
registration staff from Craig Gardner & Company the company's auditors to
assist him in this job. The secretary's task was further complicated by the
need to process some four thousand proxies delivered to him in respect of the
meeting. Here again he was obliged to rely upon the assistance of the
registration staff of Craig Gardner & Company.

I do not propose to deal in detail with the work done by this
registration staff. At first two members of the staff of Craig Gardner's
were called in. Later they were joined by two more, and ultimately by a N
further six. They worked long hours - up to 9 p.m. on some nights, to mid-night
on others, and the night before the meeting to 4 a.m. They were able tornrocess
all transfers received by the secretary of the company up to 4.15 p.m. on
Monday the 6th September, but none received after that time of which there
were approximately eleven hundred. In addition, they checked all the vroxies
and were able to provide for the chairman of the meetins the number of votes
attributable to such proxies. It 13 in relation to these avproximatelv eleven

hundred stockholders whose transfers were not registered th:-t the dispute in




this action arises.

It became obvious to Mr. Jackson, one of the solicitors acting for the
Plaintiffs that the weight of‘paper being delivered by him to the company
both in the form of stock transfers and proxies was such that there was a
gserious doubt whether or not all the transfers could be registered in time for
the mreting. He telephoned Mr. Hogan hisa colleague acting for the company
on Wednesday the 8th September and asked him whether or not unregistered -
stockholders would be allowed to vote. Mr. Hogan said that he would consider
the matter. Mr. Jackson rang Mr. Hogan again that evening and was told by
Mr. Hogan that he had no answer for him yet but that he was getting cougsels
opinion the following morning. On the following day Thursday the 9th September
Mr. Jackson vwrote to Mr. Hogan as follows:- -

"Dear Mr. Hogan,

Further to my telephone conversation of the 8th instant, T wish t;

confirm my telephone conversation with you on the 8th in connection

with the Alliance and Dublin Consumers Gas Company. My client,

Donal Kinsella, shall be claiming a right to vote on foot of proxies

lodged in respect of transfers which have been duly delivered to the

Secretnry and accepted by him prior to 11 o'clock on Wednesday the

8th September, 1982,
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"I particularly confirm that I referr~d you to Sections 61, 62 and 64,
as well as Sections 14 to 20 inclusive of the Companies Clauses
Consolidation Act 1845. In addition, I referred you to Halshurys
Statutes of England, third edition, vglume 5 page 49 and thereabouts

as vell as the case of Nanney .v. lor~an (1237) 37 Ch.D. pape 346 and
353 as well as page 354 and 356.

My clients supporters thfough their proxy of my client will be claiming
entitlement to vote on foot of those proxies lodped concerning any
stocks that may remain unregistered (but having been duly delivered)

at the time of the meeting.

I would also point out that there appears to be no regulation vhereby
the register of transfers can be closed and it would he my clients -
contention that registration in any event can be‘completed by the time
of tﬁe meeting of those transfers as yet unregistered in view of tﬂe
numbgr that were registered on Monday, the 6th September, 1982.

I felt it best to put the basics of our conversation and my clients

contentions in writing at this stage even though I realise that at the time

of writing you are urgently considering the contents of my telephone call.

Yours sincerely".
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On the same day Mr. Hogan's sccratary rany Mr. Jnckaon to sny Lthiet he had as

yet no answer for him. e got no angwer Y. L day nor wan he able to contact

Mr. Hogan the following mornirg prior to th~ meeting. e attended the meeting
and learned from the openings remarks of the chairmon of the meating th~t the

attendance of unregistered stockholders was not beins permitied.

The plaintiffs comnlain thet the failure to resister £ll the tranafers

submitted was as a result of a conscious decision to derrive the transferees

affected of their rights as stocikholders and that the failure of Mr. Hogan to

answer the question put to him was part of that conscious decision and deprived

them of the opportunity to apply to the Conri tor an injunctior to rogtrain the,

holding of the meeting.

The evidence adduced shows that no no:re wori could have heen done -

by the registration staff prior to the mret-nor. "towim the deeision of

Mr. Mooney, the senior member actunlly currying oul tie wvorh, wade on the

afternoon of Tuesday the Tth September thot e wonl! be unable Lo repiater

any more transfers ten those upon which he and his ateff uere then engaged.

On the following afternoon, the registration staff were instructed by the
gsecretary of the company acting on the advice «f Fr, Pituper 14, anothar member
of the‘firm of solicitors actinys for the defordants, that their priority was to

have the proxies processed and that if this meant leavins transfers unregistered
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this would have to result. I have no evidernce thnt there was any conscious
decision by the board of the comvany or any one acting on its behnlf to leave
these transfers unregistered. The evidence is all %o the contrary as I have
indicated. Mr. Fitzgerald indiecated th-t thev would rely uvorn the expartise

of Craig Gardner and Company. It was throurh no lack of expertiase on their
part that the total work could not be comvpleted. In my view, they did much
more than could have been expected of them nnd are to be cormended for their
efforts. They were beaten by the sheer volume of raper and the shortress of the
time available to them.

No reansonable explanation was given for the fuilure by Mr. Hogan to

reply to the question raised bty Nr. Jackson. Although it was not known on the
Wednesday evening whether the instruction given to the registration staff would
result in any transfers being left unregistered, it vas reasonable at that stage

to expect that this would applv to a larse number of trunsfers. However, what

was known, if not on the Wednesdny, then on the Thursday, was that stockholders

who were not registered in the rerister of shareholders at the time of the meeting

would not be allowed to vote. Nr. Fitzgerald in evidence said that the failure

to answer Mr. Jackson's question was th~t both he and Mr. Horan had a lot of

things to @o and that there wis no obligntion to anaswer it. This answer and
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the manner in which it was given was unfortunate since it tended to support
an allegation for which there was no evidence. I think that an answer should

have been given.

The basic question raised in these proceedings is the stame at which a
transferee of shares in the company becomes entitled to exercise his or her
voting rights in respect of such shares. The plaintiffs say it is when the
transfer of such shares is acknowledged by the secretary of the comvany t6
have been received by him. The defendants say it is when the stockholder
is actually registered as a stockholder in the register of shareholders.

In support of his submission counsel for the plaintiffs relies on the
wording of Section 15 of the 1845 Act and on passages in the Judgment of‘Cottonlul

in Nanney .v. Morgan, 37 Ch.D. 346. Section 15 of the 1845 Act in so far as

it is material is as follows:-
"15. The said deed of transfer (when duly executed) shall be delivered

to the secretary, and be kept by him; and the secretary shall enter

a memorial thereof in a book to be called the "Register of

Transfers", and shall endorse such entry on the deed of transfer,
and shall, on demand, deliver a new certificate to the purchaser, es..
and on the request of the purchaser of any share an endorsement of ‘

such transfer shall be made on the certificate of such share,
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instead of a new certificate being grantéd; and such endorgement
being signed by the secretary, shall b considered in every
respect the same as a new certificate, and until such

transfer has been go delivered to the secretary as aforesaid the
vendor of the share shall continue liable to the company for any
calls that may be made upon such share, and the purchaser of the
share shall not be entitled to receive :ny share of the profiits
of the undertaking, orto vote in respect of such share".

In Nanney .v. Morgan, Cotton L.J. at rage 353 cites Section 15 from the

words "and until such transfer has been so delivered" until the ond of the
section and continues:

"that as repards the company provides that the deeds shall not have

any effect, so as to put the transferee inte the nosition of the transfemwr

until it has been left with the Secretary, and it must be not only

left, but accepted by him as properly lefi, because if the secretary
finds that it does not comply with the provisions of the Aet it is his
duty to refuse to receive it".
Further on in the same paragraph the Judge says:-
"I do not place any relisnce on the transferce beins entered on the

register, brcause when a deed of transfer duly executed is left with the
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"gecretary, it becomes the duty of the company to register the
transferee as entitled to the shares, and the mere neglect of the
company to do that, will not in my opinion affect the right of the
transferee to be treated as the legal owner of the shares".

This was the view of the majority of the Court, although one member, Lopes L.d.
regarded it as unnecessary to express an opinion on the point.

The defendants repiy to this submission is that it is well settled law
that only shareholders are entitled to vote and that, for the purpose of
ascertaining who are shareholders, the company, whether incorporated under the

Companies Acts or a statutory corporation as in the pregent cnse, need look
only to its register of shareholders. Counsel for the defendants relied so

far as companies governed by the 1845 Act are concerned, upon a passage in the

judgment of Linley L.J. in Powell .v. London and Provincial Rank 1893 2 Ch. 555.

At page 560 Linley L.J. said:-

".soein order to acquire the legal title to atock or shares in companies

1

governed by the Companies Clauses Consolidation Act you must have a deed
executed by the transferor, and you must have that transfer rerigstered.

Until you have got both you have not ot the legal title in the

.transferee".

.

Counsel for the defendants also referred to several sections in the 1845
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Act in’ support of his argument.

9 and 75.

II3.

to a share in the

the register of sharcholders herainafy

The company shall keep a book, to b ealled tha "racg
shareholders"; and in such book shall bhe
entered, from time to time, the nopes
the names and addilions ol bhe Severn)

the company, together with the number of sharen
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e relied particeniarty wpon “ections 3, 8,

These sections are as follows: -

The following words and expressions both in this ard the syrecial

Act shall have the several meanings hereby assimead to them, *

unless there be something in the subject or the context repugnant

to such Constitution:

the word "shareholder" shall mean a shareholder, proprictor,

or member of the company: anrd in referring to any such shareholder,

!
expressions properly anplicable o a person shall be held to apnly

-
.

to a Corporation.

Every person who shall have subscribed the nrescribed sum or upwards’

to the cnpital of the company, or shall otherwiae have hecome entifled

combany, and whose name shnll have been entered on

-

ter mestions?, 5hall be deemed

a shareholder of the comnany.

stoer of
airvly and distinetly
of the govaral cerporations, and

beesons cnLitled Lo shares in

to vhich such
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n sharoholders ahnll be pogpectiv by enbilled. .,

75. At the general meetings of the ciompany every ashareholder shall be

entitled to vote according to the prescribed actle of voting, and

where no scale shall be prescrited every ~hareholder shall have

one voie for every share up to Len, and he ghnll have an additional

t

vote for every five shares beyon! the first ten shares held by him

up to one hundred, and en additional vote for every ten shares held

by him beyond the first one hundred shares..."

| Counsel further submitted that similar sections in the Companies Act 1862 and

later Acts had bLeen construed s he sucpested and <l iad nmonest other decisiéng

upon Pender .v. Lushington (1-‘3’?7) 6 Ch, D. AL, TL.

' The provisions of the 1845 Act like uny other documert must be -

1 am of the vieu thnt they are auite clear. Teraons

construed as a vwhole.

entitled to stock must be registered in the repister of aharcholders. Until the

are, they are not entitled to vote. This ins o well eastablished principle

. and I would be wrong not to follow it.

I do not regard either Section 15 of the 1845 Act or the decision in

Manmev Y. Forgan Was a case

Nanney .v. Morgan as being contrary to this view.

in which the issue for the Court wag whetbwer 1 aettlor of stoek in a railway

company held such stock under a legal or nn equitable title =%t the date of the
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settlement. If he had held under a legal title, a settlement would have been
invalid, whereas if he had held under an equitable title it would have been
good. The Court took the view that if a valid transfer had been accepted
by the secretary at the date of the settlement, the settlor would have had
the legal estate, but that the failure of the company to do what it had to
do, i.e. register the transferee in the register of shareholders, could not
have affected the transferees rights, Presumably, the Court was acting on the
equitable maxim that it regards as having been done that which ought to have been
done and was not prepared to permit failure by a company to determine whether
the settlement was effective or ineffective.

There is nothing either in section 15 which provides that the right to
vote acquired by the transferee shall be exercisable before registration of the
name of the transferee in the Register of Shareholders. Having regard to the
view expressed in Nanney .v. Morgan and the express words of Section 15 of.the Act,
it may be that the true interpretation of that section is that the legal interest

vhen completed by registration relates back to the date of receipt of a valid

transfer.
It follows from my decision on the question of voting that the meeting was
a valid meeting. Only the votes of those entitled to vote were accepted whether

in person or by proxy. The decision of the meeting was therefore in accordance
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with its constitution.

The pleintiffs next submission is that nevertheless the chairman of
the meeting should have adjourned the meeting to enable the tranafers which

had not been registered to be registered. His basic argument is tmt the true

verdict of the stockholders of the company could not otherwise have been obtained.

This argument is one with which I have considersble sympathy on a practical

rather than on a legal basis. The purpose ~f the meetinr was to test vot?ng
strength. The agreement of the Board to r<sien, if the fi~st resolution was E
determined againat them, shows this. Accordingly, when it became apparent that
the real purpose of the meeting was not roine to be nchieved, it would have been

in keeping with the intention of the varties that the meetines should have been

adjourned to enable the transfers to have been resistered s0 that 011 the

transferees could vote at the meeting.

Nevertheless, the chairman of the mesting had no obligition to
adjourn the meetings, nor could he have donc so if %he majority wns apninst it.
The meeting was entitled to nroceed on the basis of the rocister of shareholders as!
1t then existed. 1In my view, the failurc of th~ Foard to mmt the qu~stion of
ad journment to the meeténg is a matter of comment, it does not affact “he

validity of the meeting or of what took plre: -t it,

As part of his submission that the meetinz should have bren 2djourned,
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Cognsel for the plaintiffs relied upon the failure of Mr. llogan to answer

the question raised by Mr. Jackson. He submitted that if an adverse answer
had been received, he could have applicd for and obiained an injunction to
restrain the holding of the meeting vendins the resistration of all the
transfers. This might have happened, but the failwre to reply‘did not
in;alidgte the meeting. If it had, my jurisdiction would have been to assume
that the majority view, claimed by the plaintiffs to have been in their favour

at that date,continued and to restrain any action of the Board contrary to such

majority view: see Pender.v. Lushington at page &0. I would have not been

-

entitied to declare the resolutions carried, but merely to dirmct the holding“
of a fresh meeting to determine the matter 2nd to restrain the Board in the
mannef I have indicated until the verdict of such later meetings had been ~
obtained. As it did not, I must leave it to the parties to call such further
meeting.

The meeting was properlv held on the basis of the register of sharsholders
as it then existed. I accept that the secretary of the commany has a reasonable
time in which to register transfers received by him. In the ?resent case,
all ressonable efforts,w?re made to register transfers, and the failure to0 so
regiséef them is not a ground on which the plaintif®s are entitled’to rely.

" In this case, the plaintiffs are not entitled to the relief thev seek.
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This does not however mean that they are not entitled to eall a further

extraordinary general meeting with a similar order of business to that of the

meeting of the 10th September, 1982,
/i K
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