
THE HIGH COURT 

'T 
1 982 No. 221 8P 

BETWEEN: - THOMAS DILLOR-LEETCH P l a i n t i f f  

l 

and 

1 
MAXWELL MOTORS LIMITED Defendants 

e7 
Judgment of Mr, Jus t i ce  Murphy del ivered the  20th dag 

of December, 1983, 

", 

This i s  a claim by the  p l a i n t i f f  M r .  Thomaa Dillon-Leetch 

"1 

fo r  the reacieaion of a contract  made i n  t h e  month of May, 1981 

I for the purchase by him from M-~U Motor8 Limited, the  defendar be 

of an A l f a  Romeo motor ca r  and addi t iona l ly  o r  a l t e r n a t i v e l y  I 

damage8 f o r  breach thereof.  7 

In May 1981 the p l a i n t i f f  was the owner of  a two year old  

Lancia motor car which had been se r ious ly  damaged i n  an accident. 

That vehic le  wm, at  the request  of the p l a i n t i f f ,  taken from the 
1"1 

scene of the accident  t o  the defendants premises. Arising out  o i  

t h a t  the  p l a i n t i f f  ca l led  t o  the defendants, H e  had had no 

-l 

previous deal ings w i t h  them although his brother  had purchased 

a ca r  there ,  

On the  occasion of  h i s  call the p l a i n t i f f  met with a M r .  
T 



~eamond smith,  the  s a l e s  represen ta t ive .  The p l a i n t i f f  made it  

c l e a r  t h a t  he d id  not  intend t o  have the  Lancia repai red as he wa: 

completely d i ~ s a t i s f i e d  with that car .  H e  w a s  looking a t  an Alfa 

Romeo and expressed the  view t o  M r .  Smith t h a t  it was an 

a t t r a c t i v e  c a r  but t h a t  he would not  consider purchasing i t  

because it was an Italian make. M r .   illo on-Leetch had a aer iee  

of complaints with the  Lancia motor car and apparently he was 

apprehensive t h a t  the  other  I t a l i a n  manufactured car8 had 

s i m i l a r  defects .  But i n  f ac t  he was reassured by M r .  Smith t ha t  

t he  A l f a  Romeo had none of the  defec t s  of  the Lancia: t h a t  there 

was no problem with rmt: no d i f f i c u l t y  with the  l i g h t a  o r  the  

doors: none of t h e  de fec t s  which the  p l a i n t i f f  had with the 

Lancia: these  were completely excluded. It w a s  a b e t t e r  than 

average car .  M r .  Dillon-Leetch explained t h a t  he was from 

Ballyhaunis and travelled a great deal  between there and Galway 

and elsewhere. He was reassured as t o  the  r e l i a b i l i t y  of  the  

Alfa Romeo which he w a s  inspecting. 

There ia no doubt t h a t  t h i s  conversation was eer iously  

expressed and se r ious ly  intended. The p l a i n t i f f  expressly s t a t e d  

t h a t  he would be holding M r .  Smith t o  h i s  bargain and when the  

po in t  came t o  write a cheque i n  respec t  of t he  purchase money 



and t he  p l a i n t i f f  so@t f u r t h e r  reassurance from Mr. Smith and 
1 

was t o l d  by him t h a t  he, the  p l a i n t i f f ,  would have the benef i t  of 
r l  

the  manufacturers guar'antee. M r .  Dillon-Leetch s t a t e d  t h a t  he 

'P7 

would only s i g n  the  cheque on the bas i s  of his re l i ance  on the 

1 
vendor and not  of the manufacturer. To t h a t  M r .  Smith stated:- ! 

1 
HI w i l l  s tand over what I have said t o  youtt. 

No p a r t  of the  foregoing acoount which w a s  given by the  7 

p l a i n t i f f  was disputed o r  challenged i n  any way. CI 

It aeems t o  me t h a t  t h i s  conversation imported i n t o  the 
r? 

contract  as express term i n  t h e  contract  f o r  s a l e  t h a t  the  motor 
"7 

vehicle was r e l i a b l e  and s u i t a b l e  t o  undertake - no doubt subject 

t o  reasonable servic ing - frequent  and s u b s t a n t i a l  journeys. 

-7 

That expreas term necessar i ly  implies a provision or  term t o  th  

e f fec t  t h a t  the  vehicle w a s  f r e e  from such defects  as would r e n e :  

it un re l i ab l e  o r  unsuitable f o r  the  purpose aforesaid.  '1 

Having regard t o  the  busineae ca r r i ed  on by the  defendants-, 

and t h e  discussion which admittedly took place between the  

p l a i n t i f f  and the  defendants representa t ive  a condition t o  the =7 

same e f f e c t  would i n  any event have been implied i n  the  contract. 
7 

I n  f a a t  the  discnaeions o r  negotiat ions took place between 

Mr.  illo on-Leetch and M r .  Smith over a period of two days o r  a1 



any r a t e  on two s e p a r a t e  occasions.  There i s  only one area of 

d i s p u t e  between t h e  p a r t i e s  i n  r e l a t i o n  t o  those negot ia t ion8 o r  

d i scuss ions .  M r .  Dillon-Leetch mainta ins  t h a t  t h e  p r i c e  of the 

motor v e h i c l e  was ~ 6 , 5 0 0 :  t h a t  t h i s  was reduced i n  t h e  f i r s t  

p lace  by a d iscount  f o r  cash of 2500 and t h a t  then  he w a s  allowed 

a f u r t h e r  sum of El700 by way of t rade- in  on h i s  Lancia motor 

v e h i c l e  s o  t h a t  t h e  sum pa id  by him i n  cash w a s  ~ 4 , 3 0 0 .  PIr. Smft: 

w h i l s t  unable t o  s tate p o s i t i v e l y  t h e  p r i c e  at which the  Alfa 

Romeo w a s  o f fe red  f o r  s a l e  could and d i d  say  t h a t  the  p r i c e  of  th; 

model car was at  t h e  r e l e v a n t  d a t e  s p e c i f i e d  by t h e  Soc ie ty  o f  

Irish Motor I n d u s t r y  p r i c e  l i s t  at  c5,495. He could a l s o  s a y  w i t !  

confidence t h a t  the  Lancia w a s  s o l d  f o r  a sum of 2650. ~t was 

hie b e l i e f  t h a t  i n  e f f e c t  a t rade- in  of approximately El 200 w a i  

allowed a g a i n s t  t h e  Lancia. It i s  s u r p r i s i n g  t h a t  t h i s  

disagreement e x i s t e .  On the  o t h e r  hand both p a r t i e s  a r e  agreed,  

as M r .  Dillon-Leetch t e s t i f i e d ,  t h a t  t h e  sun t o  be allowed on the  

t r a d e - i n  w a s  t e n t a t i v e l y  agreed on t h e  first occasion and 

s i g n i f i c a n t l y  reduced when t h e  p a r t i e s  next  met. It w a s  his c l e a  

r e c o l l e c t i o n  t h a t  t h e  p r i c e  o f fe red  f o r  the  Lancia on the  first 

occasion w a s  over  22,000 and reduced on t h e  second o c c m i o n  t o  

~ 1 , 7 0 0 .  w h i l s t  M r .  Smith d i s p u t e s  those  f i g u r e s  i n  t h e  sense 



t h a t  he f i nds  them inexplicable there  is  a d i f f i c u l t y  i n  
m 

challenging them and ce r t a in ly  he accepts the  context i n  which the 
'-7 

debate aroee. I n  f a i r n e s s  t o  both p a r t i e s  i t  seems t o  me t h a t  

'7 

there  may have been some misunderstanding - perhaps by m. DIULLJ- 

9 

Leetch - as t o  t h e  cash discount of ~500 and i ts  relevance t o  t t  I 

"! actual traneaction.  However i n  so far as  I must prefer  one 

account as aga ins t  another I am s a t i s f i e d  t h a t  on the  balance oE"( 

probab i l i t i e s  t h a t  a figure i n  excess of ~ 2 , 0 0 0  was indeed "1 

mentioned on t h e  first occasion and t h a t  it was reduced on the , 

second t o  21,700. On the  other  hand the  c l e a r  r e a l i t y  of t he  
m 

matter  is t h a t  the motor car which the  p l a i n t i f f  acquired was an 
9 

A l f a  Romeo 1.3L i n  respect  of which the  S.I.M.I. quoted a price 
ml 

of 25,495. 

1 The motor ca r  i n  question was col lec ted on the  28th May, 15 1 

I n  e a r l y  July the  r i g h t  f r o n t  wheel locked.  he p l a i n t i f f l s  so; 

 ark  illo on-~eetch managed t o  br ing the  ca r  t o  a l o c a l  mechsnic"7 

M r .  mane who quickly diagnosed t h a t  the  brake ca l ipe r  had '7 

seized.  To enable the  car t o  be driven M r .  Frane disconnected cl 

the  ca l iper .  The motor ,car was eubsequently brought back t o  the  
PI 

defendants f o r  i t s  first se rv ice  t o  have a number of items 
m 

adjus ted i n  p a r t i c u l a r  the hand brake, for it was the hand brakt 



and no t  the foot  brake which was cauaing t he  problem. Subsequent 

evidence es tab l i shed  that in t he  course of t h e  first service  the  

defect ive mechanism w a s  l ub r i ca t ed  bu t  not  otherwise d t e r e d .  

The next  month the  p l a i n t i f f  and h i s  wife were on holidays 

i n  Baltimore County Cork. Again the  r i g h t  front  wheel seized. 

On t h i s  occasion Mrs. Dillon-Leetch phoned the  service maaager of 

the defendant company who i n  turn made contact  with Alfasud and 

they apparently arranged with an agent  i n  the  Cork area t o  inspec, 

the  veh ic le .  A s  t he  p l a i n t i f f  had in te r rup ted  h i s  holiday at 

t h a t  a tage  the  motor vehicle was l e f t  i n  Baltimore u n t i l  the  

mechanic ca l l ed  and he again simply disconnected the  ca l ipe r  

which was again f a i l i n g  t o  r e l ea se  the  brake pad from the diak. 

~t then appears t h a t  the  p l a i n t i f f  and h i s  son drove t h i s  

car for a period i n  exoess of two montha without having the  hand 

brake reconnected. I t  was explained that t h i s  was due t o  the 

pressure of business.  I n  any event it w a s  the  19th November when 

the  car was re turned once more t o  the  defendants. There i e  no 

doubt but t h a t  the matter  of the hand brake w a s  drawn t o  t h e i r  

a t t e n t i o n .  The plaintiff made i t  clear t h a t  he wanted the  matter 

put r i g h t  a t  t h a t  s tage .  The car was t o  be redelivered t o  



M r 8   illo on-Leetch at t h e  Hibernian Hote l ,  Dawson S t r e e t ,  a t  noon 
I 

on t h e  24th November. A s  it was n o t  s o  de l ive red  she phoned the  

defendante and had d i f f i c u l t y  i n  making con tac t  wi th  anybody in 

1 
au thor i ty .  She phoned a second time. I t  w a s  explained t o  h e r  

I 
t h a t  t h e r e  was no d r i v e r  a v a i l a b l e  t o  d e l i v e r  t h e  c a r  t o  Dawson 

S t r e e t .  Mrs Dillon-Leetch took a car o u t  t o  the  defendants 7 

premises i n  Blackrock. I t  was 3 o t  c lock  before t h e  car w a s  reag?. 

She was t o l d  by the s e r v i c e  manager t h a t  it was f i x e d  bu t  when rn 

mechanic went t o  move i t  he found it de fec t ive  and t o l d  Mrs D i l q n  

Leetch t h e r e  was s t i l l  something wrong with t h e  c a r .  
7 

There then  followed a s e r i e s  of telephone c a l l s  involving the  
-I 

p l a i n t i f f  and h i 8  wife  and M r .  Smith. Mr8 Dillon-Leetch was very 

upset .  She had domestic commitments which were s e r i o u s l y  upse t  

1 

and she was undoubtedly ve ry  much inconvenienced by th i s  inc ide r  ,. 
A measure of t h e  inconvenience t o  t h e  p l a i n t i f f  and h i s  wife may7 

be had from t h e  f a c t  t h a t  M r .  Dillon-Leetch advised his wife t h e  

he would a r r a w e  a taxi t o  t r a n s p o r t  h e r  t o  G a l w a y .  I am s a t i a q e  

t h a t  t h i s  is t r u e  and r e p r e s e n t s  t h e  course which t h e  p l a i n t i f f  

intended t o  adopt and would p roper ly  have adopted i n  t h e  ve ry  
n 

t r y i n g  circun;stances t h a t  arose.  IIowever a3 i t  turned out t h e  
II 



-8- lo? 

p l a i n t i f f  and his wife were persuaded t o  w a i t  and the car was 

mt ima te ly  del ivered t o  Mrs Dillon-Leetch at about 6 p.m. on the 

24th November. Again it now emerges from the  evidence of t h e  

se rv ice  manager t h a t  i n  the first ins tance  they had adjusted a 

spr ing  i n  the  brake un i t  and when t h a t  d id  not  solve the  problem 

they in se r t ed  an addi t iona l  o r  Ichelpern sp r ing  on the advice give] 

t o  them by Alfasud. 

on the  aame day, the  24th November, 1981 the p l a i n t i f f  wrote 

t o  m, Desmond Smith. I n  t h a t  l e t t e r  he set out i n  considerable 

d e t a i l  the  h i s t o r y  of the  t ransac t ion  and the various misfortunes 

which occurred and made i t  c l ea r  t h a t  he waa holding the  

defendants l i a b l e  f o r  the  damage which he and h i s  family had 

sustained.  Moreover i n  the f i n a l  paragraph of h i s  l e t t e r  he 

conveyed the following warning:- 

nIf  the  car  does not now prove s a t i s f a c t o r y  1 intend t o  

r e t u r n  i t  t o  your premises and I w i l l  then leave it with 

you and w i l l  r equ i re  payment of the  sum of 26,00 paid i n  

respect o f  it together  with damages f o r  l o s s ,  inconvenience 

and expense incurred s ince  it was delivered t o  men. 

There could be no room f o r  misunderstanding, The unfortunate 

i n c i d e n t  with  regard first t o  t h e  inconvenience caused to 



ma  illo on-Leetch and secondly the  f a i l u r e  t o  repaid the  
'T 

defec t ive  brake must have been f r e sh  i n  everybody's mind.   he 
T 

r e c e i p t  of a r eg i s t e r ed  l e t t e r  from an understandably irate 
'7 

customer could hardly have been overlooked, 

"t 
What happened next was t h a t  the  ca l ipe r s  o r  brake unit d id  

7 
i n  f ac t  f a i l  once more. On t h i s  occasion they were inspected b? , 

another mechanic, M r .  Coen, who once more discoanected the  unity 

t o  enable the car t o  be driven. I t  was i n  those circumstances ? 

that t h e  p l a i n t i f f  phoned M r .  Smith. According t o  M r .  Dillon- 
-7 

Leetch he t o l d  Mr. Smith t h a t  he M r .  Smith should arrange t o  call  
=7 

t o  Ballyhaunis t o  take the  ca r  away. I t  was the p l a i n t i f f '  a 
"! 

evidence t h a t  M r .  Smith w8s concerned and said t h a t  i n  effect th&t 

it waa unreaeonable: t h a t  he was unable t o  g e t  a car and a apart 

dr ive r  t o  go down t o  the  West t o  c o l l e c t  the  ca r ,  Faced with 

t h a t  M r .  Dillon-Leetch re len ted  and agreed t o  br ing the  ca r  t o  1 

Dublin where, he t o l d  M r .  Smith, he would leave it outside the  7 

Hibernisn H o t e l  from where M r  Smith could c o l l e c t  it and do whatq 

he liked with it. I n  r e l a t i o n  t o  t h i s  evidence Mr Smith says he, 

has no r eco l l ec t ion  of t h a t  phone c a l l  and certainly no 
rn 

r eco l l ec t ion  of it being suggested t h a t   arrangement^ should be 
--, 



-1 0- I lo 

made t o  c o l l e c t  the car in County Mayo. I n  f a c t  the car  was 

subeequently collected by the. defendants from the Hibernian Eote 

s o  they must have received some communication, However apart 

from t h a t  s m a l l  measure of corroborative evidence I accept the 

plaintiff as a witness o f  the  t ru th  and I am s a t i s f i e d  tha t  he 

did phone Mr, Smith immediately a f t e r  the vehicle broke down on 

t h i s  occasion and I have indeed no d i f f i c u l t y  i n  accepting tha t  

he to ld  M r .  Smith then, t h a t  the motor car  could be taken away 

by the defendants, 

The ac tua l  date on which the ca r  was collected by the 

defendante appears t o  have been the 3rd December, 1981, It may 

have been avai lable  t o  them on an e a r l i e r  date - I believe it wal 

In any event they carr ied out c e r t a i n  r epa i r s  thereto,  They 

replaced the  ca l ipe r  un i t  i n  each o f  the f ront  wheels at a coat : 

the  order of C400. I n  fac t  the evidence given by the p l ~ t i f f  - 
and uncontradicted - was t o  the e f f e c t  t h a t  t h i s  work would coat 

i n  the order of &600 and I aastme the discrepancy i s  due t o  the  

fact t h a t  the  defendants were carrying out the work a t  cost price 

The defendants did not reply t o  the l e t t e r  from the plainti '  

of the 24th November. They did not record any comment i n  r e l a t i c  



t o  the  subeequent phone c a l l  and more p a r t i c u l a r l y  they d i d  not 
""1 

aomrmmicate with t h e  p l a i n t i f f  t o  say t h a t  t he  motor c a r  had beah 
'XI 

I 

repaired.  Inetead on. the 1 2th December, 1 981 the  pla int i f f  onc 

-I 

more phoned the  defendants. I n  r e l a t i o n  t o  t h i a  telephone c a l l  

-I 
there  i s  no doubt t h a t  M r  Dillon-Leetch enquired a t  some stage 

whether the  c a r  had been repai red and was t o l d  t ha t  i t  had then7 

been repai red,  To t h a t  the  defendants -a t t ach  s ignif icance as a q  

quest ion wi th  regard t o  r epa i r s  would ind ica te  an i n t e r e s t  on tq,  

p a r t  of the  p l a i n t i f f  i n  the vehic le .  I am s a t i s f i e d ,  however, 
07? 

t h a t  t h i s  reference formed p a r t  o f  a wider discueeion. I n  
7 

p a r t i c u l a r  I am s a t i s f i e d  tha t  the  p l a i n t i f f  asked M r .  Smith what 
I 

proposals the  defendants had t o  compensate him f o r  the 

7 

inuonvenience which he had undoubtedly endured. It is common c ED 

t h a t  ~ r .  Smith indicated t h a t  he would not have the au thor i ty  t1 

dea l  with the  matter and t h a t  as it was l a t e  on a Fridav evenin? 

he would discuas  the matter with h i s  d i r e c t o r s  and phone back thy 

p la in t i f f  e a r l y  i n  the  following waek. I n  r e l a t i o n  t o  that 
cl 

suggestion Mr Dillon-Leetch s p e c i f i c a l l y ,  I am s a t i ~ f i e d ,  asked 

Mr Smith t o  obtain the  defendants proposals under th ree  separate 

heading8 s o  t h a t  the  e n t i r e  matter could be considered by him, 
CI 



namely, 

(1 ) on the  baeia of the defendants keeping the  motor car a n d  

repaying the  p l a in t i f f  t h e  purchase pr ice  together  with 

expeneee, 

(2 )  The defendants supplying t o  the  p l a i n t i f f  a d i f f e r e n t  

motor c a r  not  being an Alfa  Romeo, 

(3) 'phe p l a i n t i f f  keeping the  A l f a  Romeo together  with 

compensation. 

M r .  Smith hae no r eco l l ec t ion  of theee proposal8 and whils t  

I am s a t i s f i e d  t h a t  they were made I recognise that Mr Smith may 

at  the  time, o r  subsequently, have focused h i s  a t t e n t i o n  on the 

proposi t ion t h a t  t h e  p l a i n t i f f  would o r  might i n  some 

circumetances keep t h e  car, 

Unhappily this chapter  of unhappy inc iden ts  was not  yet ovez 

~r Smith d id  not  contact  M r  Dillon-Leetch nor,  as far as the 

evidence goes, were the  d i r e c t o r s  of t h e  defendant oompany 

involved. Ins tead  nothing w a s  done. M r  Smith explained that he 

overlooked the  matter  which had a r i s e n  effectively a f t e r  home on 

a m i d a y  evening: the Christmae vacat ion eubsequently intervened: 

the  motor car was moved t o  another area and i n  the r e s u l t  the  



I e n t i r e  t ransac t ion  escaped h i s  a t t en t ion .  The next s t ep ,  therefor  

1 
was a fu r the r  l e t t e r  from Mr Dillon-Leetch dated the  17th ~ e b r u u g  

7 1982 complaining of the  f a i l u r e  t o  r e t u r n  h i s  telephone call ant 

"I demanding repayment of the  purchase pr ice  of  the vehic le  with 

damages.  his was followed by proceedings i n s t i t u t e d  on the  24--~ 

February, 1982 and i t  was September, 1982 before the  comments o h  
I 

the  defendants were provided i n  a l e t t e r  fPom t h e i r  s o l i c i t o r 8  , 

Messrs Hooper and Company dated the  27th September, 1982 and 
1 

l a t e r  of course by way of defence which was dated the  1st November 
m 

1982 t o  the  etatement of claim which had been del ivered some month 
1 

e a r l i e r .  

1 I n  t h e i r  l e t t e r  of the 27th September, 1982 the  s o l i c i t o r s  pr 

=I 
behalf of the  defendants d id  o f fe r  t o  make an ex gratia payment 

t o  the  p l a i n t i f f  of an unspecified sum and indicated t h a t  the  1 

vehic le  was awaiting co l lec t ion  by the p l a i n t i f f .   his o f f e r  w y  

not  acceptable t o  the  p l a i n t i f f .  7 

On these  f a c t s  counsel on behalf of the  defendant8 conceded 
rl 

t h a t  his c l i e n t 8  had been g u i l t y  of a breach of e i t h e r  an expreee 
PI 

o r  implied term of the contract  f o r  the s a l e  o f  the  motor ca r .  
1 

HoWeVer, i t  was argued on behalf of t he  defendants t h a t  the onl. 



-1 4- l i ( b  

remedy of the p l a i n t i f f  sounded i n  damagea and t h a t  the  sum t o  be 

awarded should be l imi ted  t o  an appropriate but  modest amount t o  

compensate the p l a i n t i f f  f o r  the  expense and incorivenience flowin, 

from the defec t s  i n  the  veh ic le  which did  i n  f a c t  e x i s t .  The 

p l a i n t i f f  claimed t h a t  he was e n t i t l e d  t o  resc ind the  contract  ani 

i n  t he  a l t e r n a t i v e  claimed, i n  a provision inse r ted  by way of 

amendment i n  h i s  reply, that the defendants had, by r e t a in ing  

possession of the  motor ca r  accepted the  p l a i n t i f f ' s  r e j ec t ion  

thereof .  

Ordinar i ly ,  the  co l l ec t ion  of the vehic le  from the  vendor an( 

the  use of i t  by the p l a i n t i f f  over a period of some five months 

would be construed as amounting t o  an acceptance as a reauLt of 

which the  o r i g i n a l  condit ion as t o  f i t n e s s  would flsink t o  t h e  

l eve l  of a warrantyn f o r  which damages would be the  only  remedy. 

Against t h i s  it was argued on behalf of the  p l a i n t i f f  t h a t  the  

Sale of Goods and Supply of Services  A c t  1980 i n  providing t h a t  

the  implied condi t ion of merchantable qua l i ty  required (among 

o ther  th ings)  t h a t  the  goods s o l d  should be Itas durable as it i s  

reasonable t o  expectM having regard t o  the circumstances mentionet 

i n  the  Act necessar i ly  involved the  postponement of the  atage a t  



which acceptance became e f fec t ive  and with it the  t r a n s i t i o n  fro: 
1 

condition t o  warranty. Again it was recognised t h a t  the  equitab: 
1 

remedy of resc iss ion is  not avai lable  t o  a p l a i n t i f f  unless  the 

1 p a r t i e s  can be res tored subs t an t i a l l y  t o  the  posi t ion i n  which tt: 

had been before the  wrong-doing. Aa the  motor ca r  which the  9 

p l a i n t i f f  t raded i n  with the  defendants was subsequently so ld  ' 
c l ea r ly  t he  p l a i n t i f f  cannot be res tored t o  h i s  o r i g i n a l  p o s i t h r  

Somewhat l a t e  i n  the  case - indeed i n  replying t o  the 
n 

defendants - i t  was argued on behalf of the  p l a i n t i f f  t h a t  a rigb 
1 

t o  r e j e c t  the  goods arose under sec t ion  21 of  t h e  1980 Act. I m 
m 

not s a t i s f i e d  t h a t  the  p l a i n t i f f  had expressly o r  otherwise intdh 
1 

t h a t  s ec t ion  by complying with the  provisions contained thereir-,  

1 

The r e a l i t y  of thie case i s  t h a t  contrary t o  the  assurancf 

given by the  defendants the  motor car i n  question was defect iv? 

and unrel iable .  The problem with regard t o  the  brakes immobilqe 

the c a r  on four  occasions and the e f f o r t  t o  remedy the  defect  

defeated the  engineering s k i l l  of the  defendants - with the 
In 

ass i s tance  of the  manufacturers - on three  occasions. Indeed the 
1 

cos t  of the r epa i r s  u l t imate ly  ca r r ied  out may have been i n  the 
R 

order of l W  of t he  cos t  of t he  vehic le  i t s e l f .  In these 
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circumstanceo i t  is n o t  really open t o  t h e  defendants t o  d i spu te  

the  s e r i o u s n e s s  of the  de fec t s  which e x i s t e d  i n  the  ca r  which the 

s o l d  t o  t h e  p l a i n t i f f .  

I n  those circumstances t h e  p l a i n t i f f  had - q u i t e  independent 

of the 1980 ~ c t  o r  indeed the 1893 Act - a remedy i n  l a w .  At the 

very least he was e n t i t l e d  t o  .recover damages from t h e  defendants 

It seema t o  me that one method of measuring those  damage8 would 

have been f o r  t h e  p l a i n t i f f  t o  have s o l d . t h e  motor car f o r  the 

b e e t  p r i c e  a v a i l a b l e  and t o  have sued t h e  defendants for the  

d i f f e rence  between t h e  s a l e  p r i c e  and t h e  c o s t  of a s u i t a b l e  

replacement t o g e t h e r  with o t h e r  c o s t s  and expenses. I do n o t  

t h i n k  it unreasonable t o  assume t h a t  t h e  defendants themselves 

would have been i n  a b e t t e r  p o s i t i o n  t o  pay the  maximum p r i c e  for 

the c a r  so  aa  t o  make whatever a l t e r a t i o n s  o r  adjustments as woul 

be appropr ia t e  t o  enable  i t  t o  be r e s o l d  t o  a consumer at the  

b e s t  price poss ib le .  C e r t a i n l y  t h e  conduct of t h e  plaintiff woul 

be open t o  c r i t i c i s m  i f  he d i d  n o t  afford t h e  defendante an 

opportunity of t a k i n g  back t h e  v e h i c l e  and making an appropr ia te  

f i n a n c i a l  adjustment .  

I n  f a c t  t h i s  is what i n  subs tance  w a s  done. I n  t h e  l e t t e r  o 



the  24th November 1981, Which 1 have already quoted, the  
'"1 

p l a i n t i f f  made i t  c l e a r  as t o  the  course which he intended t o  
1 

adopt. I n  t h e  subsequent telephone conversation of the  27th 

November the  p l a i n t i f f ,  according t o  the  account which he ga 1 e 

and which I accept aa being t r u e ,  informed the  defendants th 1 t 

they were t o  c o l l e c t  the  c a r  - by way of compromise outside 3, 

Hibernian Hotel  - and t o  refund him h i s  investment. It seem 

t o  me t h a t  by co l l ec t ing  the  motor c a r  i n  t h a t  way the  1 

defendants - not unwisely - accepted the  o f f e r  of the  p l a i n t i f  
m 

The only doubt which i s  c a s t  upon t h i s  i n t e rp re t a t i on  of the  
C"I 

t r ansac t ion  between the  pa r t i ee  is first the p l a i n t i f f ' s  phone 
'7 

c a l l  of the 18th December and the  discussion which undoubteity 
m 

included a reference t o  the r epa i r s  t o  the vehicle.  I am 

"i satisfied, however, t h a t  t h i s  conversation d id  not  and c m d  

not have properly have been in te rpre ted  as a waiver by the  

p l a i n t i f f  of h i s  r i g h t s  under the agreement already implemen%c 

He was merely ind ica t ing  a wil l ingnese t o  consider an 
rl 

a l t e rna t ive  arrangement if s u i t a b l e  proposals were put t o  him. 
m 

NO such proposals emerged and accordingly the agreement by the 

defendants t o  aocept the r e t u r n  of the vehicle and pay 
m 

appropr ia te  compensation subais  ts . 
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Secondly i t  was argued t h a t  the  f a i l u r e  of the  p l a i n t i f f  t o  

de l ive r  the  r e g i s t r a t i o n  book r e l a t i n g  t o  t he  vehicle t o  t h e  

defendants waa incons i s ten t  with the  case made by the  p l a i n t i f f .  

In the  circumstances o f  the  case I do no t  a t t ach  any such 

s ignif icance t o  t h e  p l a i n t i f f 8  f a i l u r e  t o  post on o r  otherwise 

de l ive r  t o  the  defendants the  r e g i s t r a t i o n  book, 

A t  -the end of the  day the  f a c t  remains t h a t  t h e  defendants 

took back a motor c a r  on terms which had been explained t o  

rn Smith on the  telephone and which were no more and no l e s s  than 

those which the  p l a i n t i f f  had expressly s t a t e d  i n  anequivocal 

terms i n  a r e g i s t e r e d  l e t t e r  which he had aent  t o  the  company 

th ree  days e a r l i e r .  It is  i n  those circumstances t h a t  I am force 

t o  conclude t h a t  the defendants must be t rea ted  as having 

accepted the  proposal made by t h e  p l a in t i f f  and t h a t  the  

assessment of damages falls t o  be d e a l t  with on t h a t  bas is .  

On t h a t  view it follows t h a t  the  p l a i n t i f f  is e n t i t l e d  t o  thl 

coa t  p r ice  o f  the  veh ic le ,  t h a t  i s  t o  say, E5495.00 - aga ins t  tha  

some allowance must be made t o  the  defendants fo r  t he  f a c t  t h a t  

the  p l a i n t i f f  had the  use of t h e  motor car - fo r  what it was wort1 

- f o r  a period of some f i v e  months. I th ink t h a t  t h i s  Uowance 

might p roper ly  be assessed i n  a sum of ~500 .00 .  However, the  



p l a n t i f f  i s  ent i t led i n  addition to a sum of money to  7 
. ~ 

compensate him for the not inconsiderable inconvenience which , 

he suffered, I t  seems t o  me that a fair figure would be the 
F)1 

l i k e  sum o f  g500. In the resul t ,  therefore, I would assess the 
C7 

damages payable by the defen-dant t o  the plaintiff i n  the sum 

7 
of ~5,495,00 and give judgment for that amount, 




