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THE H I G H  COURT 

I N  THE MATTER OF THE ADOPTION ACTS 1952/1976 

BETWEEN: - 
D . D .  AND G . D .  

P l a i n t i f f s  

and  - 

AN BORD UCHTALA AND ST. LOUISE ADOPTION SOCIETY 

Defendan t s  

and  
7 

B .  M c G .  

N o t i c e  P a r t y  

Judgment o f  Mr. J u s t i c e  Murphy d e l i v e r e d  on t h e  3 r d  O c t o b e r ,  1984. 

A s  i n  a l l  a d o p t i o n  cases t h i s  is  a v e r y  t o u c h i n g  and  t r a g i c  

matter. I t  d o e s ,  however ,  p o s s e s  c e r t a i n  f e a t u r e s  which  I f i n d  v e r y  

c o m f o r t i n g .  

The t r a g e d y  s t a r t e d  w i t h  t h e  unhappy c h i l d h o o d  o f  t h e  n a t u r a l  

mo the r .  She w a s  a n  o r p h a n  b e f o r e  s h e  w a s  t e n  y e a r s  of a g e  and  s h e  was 

b r o u g h t  up w i t h  r e l a t i v e s  who w e r e  n o t  s y m p a t h e t i c  t o  h e r  and  who were 

u n a b l e  o r  u n w i l l i n g  t o  p r o v i d e  a d e q u a t e l y  f o r  h e r  f i n a n c i a l  means.  

T h i s  unhappy background  may w e l l  e x p l a i n  h e r  s u b s e q u e n t  m i s g u i d e d  . 

c o n d u c t .  A s  a young woman s h e  had  a number o f  c h i l d r e n  o u t s i d e  of 

wedlock .  T h a n k f u l l y ,  c u r r e n t  t h i n k i n g  and  s o c i a l  r e a c t i o n  is  more 

c o m p a s s i o n a t e  a n d  s u p p o r t i v e  t h a n  i t  o n c e  was and t h e r e  i s  n o t  now t h e  

c a l l o u s  i n d i f f e r e n c e  t o  u n m a r r i e d  m o t h e r s  t h a t  once  p r e v a i l e d .  On t h e  

o t h e r  hand I would n o t  l i k e  t o  s u g g e s t  t h a t  s o c i e t y  d o e s  a c c e p t  o r  

s h o u l d  a c c e p t  t h e  b i r t h  o f  c h i l d r e n  o u t s i d e  o f  m a r r i a g e  a s  t h e  norm. 

O u r  C o n s t i t u t i o n  r e c o g n i s e s  t h e  f u n d a m e n t a l  i m p o r t a n c e  o f  t h e  

i n s t i t u t i o n  o f  m a r r i a g e  a n d  o f  t h e  f a m i l y  b a s e d  on t h a t  i n s t i t u t i o n .  

However, t h a t  c o n s t i t u t i o n a l  p r o v i s i o n  i s  i n  no way i n c o n s i s t e n t  w i t h  

t h e  e x t e n s i o n  o f  sympathy  and  compass ion  t o  t h e  unmar r i ed  mother  and 

h e r  f a m i l y ,  p a r t i c u l a r l y  i n  c i r c u m s t a n c e s  s u c h  a s  t h e  p r e s e n t .  

One o f  t h e  c o n s o l i n g  f e a t u r e s  o f  t h i s  c a s e  h a s  been  t h e  a t t i t u d e  



r gnd conduct of M r  and M r s  D . The c h i l d  was e n t r u s t e d  t o  

them o r i g i n a l l y  a s  f o s t e r  p a r e n t s  and they  a r e  now seek ing  t o  adopt 

t h e  c h i l d  - D . From t h e  evidence which M r  and M r s  D have 

given t o  m e  - from t h e  account of two doc to r s ;  t h r e e  s o c i a l  
F 
i workers and , indeed ,of t h e  n a t u r a l  mother h e r s e l f  , M r  and M r s  D. 

T' have proved t o  be t h e  most compassionate,  sympathet ic  and h e l p f u l  
j 

of f o s t e r  p a r e n t s  t o  D. . Not on ly  t h a t  i t  is  c l e a r  t h a t  t h e  Dl ' s 

r"" 
I 

had been f o r  a  c o n s i d e r a b l e  t ime s i m i l a r l y  compassionate t o ,  and 

suppor t ive  o f ,  t h e  n a t u r a l  mother h e r s e l f  d e a l i n g  w i t h  t h e  very 
F 
I s e r i o u s  problem which s h e  endured.  I t  i s  un fo r tuna t e  t h a t  a  

I" 
d i f f e r e n c e  has a r i s e n  between t h e  adopt ing  p a r e n t s  and t h e  n a t u r a l  

mother. This i s  perhaps  unde r s t andab le -and  may be unavoidable 

r having r ega rd  t o  t h e  e x i s t e n c e  of t h e  p r e s e n t  l i t i g a t i o n  and indeed 

t h e  confusion and misunders tandings  caused by t h e  f a c t  t h a t  t h e  

T 
I n a t u r a l  mother changed he r  mind on more than  one occasion wi th  r ega rd  t o  

r t h e  course  which s h e  proposed t o  adopt i n  r e l a t i o n  t o  he r  i n f a n t  son.  

I It seems t o  me, however, t h a t  t h e s e  m a t t e r s  should be p u t  i n  

p e r s p e c t i v e .  I t  is not  s u r p r i s i n g  having r e g a r d  t o  her  unhappy 

background t h a t  t h e  n a t u r a l  mother a t  one t ime became more dependent 

r 
I on a l c o h o l  than  was d e s i r a b l e .  It  i s  t o  her  c r e d i t  t h a t  she  qu ick ly  

I"" 
recovered from t h a t  dependency. Again when drugs  were p r e s c r i b e d  

I f o r  he r  t o  he lp  he r  cope w i t h  a  medical  depress ion  she  dec l ined  t o  

["" r e l y  on such medicat ion a s  she  was a f r a i d  of becoming dependent 

on i t .  With r e g a r d  t o  t h e  manner i n  which she  changed her  mind about 
F 

t h e  adopt ion of D. . and t h e  c i rcumstances  i n  which she  i n s t i t u t e d  

l- 
proceedings  i t  may be s a i d  t h a t  t h e s e  d e c i s i o n s  gave rise t o  

I some d i f f i c u l t i e s  and might have been i n t e r p r e t e d  unders tandably by 

$" t h e  D> as be ing  unhe lp fu l  and u n g r a t e f u l ,  t hey  d i d  i n  essence  

r e f l e c t  a  concern which t h e  n a t u r a l  mother has always shown f o r  t h e  
m 



' - wel fa re  of D, . Seen i n  t h i s  l i g h t  t h e  conduct of t h e  n a t u r a l  

r mother i s  indeed impress ive .  From t h e  t ime when D . . was born 

t h e  n a t u r a l  mother d i d  have acces s  t o  s o c i a l  workers who had been 

a s s i s t i n g  her  w i t h  her  o t h e r  c h i l d r e n .  I t  would have been a  s imple  

P"" 
mat t e r  f o r  t h e  n a t u r a l  mother t o  have given he r  c h i l d  ou t  i n  

I 

adopt ion.  I t  would have so lved  some of he r  domestic problems 

r and her  pe r sona l  r e l a t i o n s h i p s  i f  she  had s a i d  " t ake  t h i s  c h i l d  out  

of my l i f e ,  I never  want t o  s e e  him aga in" .  She d i d  not  do t h a t .  

I n  t h e  f i r s t  p l a c e  she  secu red  f o s t e r  p a r e n t s  f o r  her  son and when 

t hey  proved u n s a t i s f a c t o r y  s h e  arranged f o r  a l t e r n a t e  f o s t e r  
I"" 
I 

p a r e n t s  - t h e  D s .  When t h e  n a t u r a l  mother was s a t i s f i e d  

r a s  t o  t h e  ou t s t and ing  q u a l i t i e s  possessed by t h e  D .s and indeed 
I 

a t  t h e  same t ime r e a l i s e d  t h a t  she  would be unable  t o  provide f o r  

F' 
I D. she  consented t o  t h e  adopt ion of he r  son by M r  and Mrs D 
I 

The f a c t  t h a t  s h e  subsequen t ly  changed he r  mind i s ,  I t h i n k ,  evidence 
I"" 
I 

of her  con t inu ing  concern.  She was s t i l l  anxious  t o  s ecu re  what was 

T b e s t  i n  D 's i n t e r e s t .  Indeed she  had demonstrated t h i s  a t  
i 

an earl ier  s t a g e  when t h e  s o c i a l  workers had arranged t h a t  t h e  n a t u r a l  

f"" mother would t a k e  D : f o r  a  week's ho l iday  and she  r e fused  t h a t  o f f e r  
I 

on t h e  grounds t h a t  i t  would be u p s e t t i n g  f o r  D. and not  i n  h i s  
P 
! b e s t  i n t e r e s t s .  I ndeed , the  r e a l i t y  of t h e  m a t t e r  i s  t h a t  Counsel on 

r"" behalf  of t h e  n a t u r a l  mother made i t  c l e a r  t o  me a t  t h e  opening of 
I 

t h e  ca se  t h a t  t h e  n a t u r a l  mother d i d  not  seek  custody of t h e  c h i l d  

F p a r t l y  because s h e  recognised  t h a t  she  was unable  t o  g ive  D. . 

t h e  emotional  suppor t  which she wanted him t o  have and a l s o  because 
P 
I she  r e a l i s e d  t h a t  a bond had grown between D and h i s  adopt ive  

r-' p a r e n t s  and t h a t  t h e  removal of t h e  c h i l d  from t h e  D .s would 

be d e s t r u c t i v e  of h i s  emotional  s t a b i l i t y .  I ndeed , to  avoid any 

?' p o s s i b l e  misunders tanding I r ead  t o  t h e  n a t u r a l  mother s e c t i o n  2 4  



. - 4 - 
of t h e  Adoption A c t  1952 which s e t s  ou t  i n  t h e  c l e a r e s t  p o s s i b l e  

terms t h e  consequences of an Adoption Order: t h e  r i g h t s  gained by 

t h e  adopt ive  p a r e n t s  and those  l o s t  by t h e  n a t u r a l  mother and she  

was s a t i s f i e d  t o  consent  t o  such an Order being made. Her a t t i t u d e  

i s  remin iscen t  of t h a t  adopted by t h e  t r u e  mother i n  t h e  c a s e  i n  

which Solomon gave h i s  famous judgment i n  favour  of a  c la imant  

who was prepared  t o  f o r s a k e  he r  c h i l d  r a t h e r  than s e e  it i n j u r e d .  

The n a t u r a l  mother i n  t h e  p r e s e n t  c a s e  is  making a  w i s e  and noble  

s a c r i f i c e  i n  t h e  b e s t  i n t e r e s t s  of her  c h i l d  having cons idered  

c a r e f u l l y  over  a  c o n s i d e r a b l e  pe r iod  a l l  of t h e  consequences of 

s o  doing. I b e l i e v e  she  should  be congra tu l a t ed  upon he r  

dec i s ion .  Even more I am s u r e  she  w i l l  be compensated by t h e  f a c t  

t h a t  she  knows t h a t  t h e  adop t ive  p a r e n t s  have t h e  b e s t  i n t e r e s t s  

of he r  son a t  h e a r t  and t h e  de te rmina t ion  t o  b r i n g  him up t o  t h e  

ve ry  b e s t  of t h e i r  cons ide rab le  a b i l i t y .  

Counsel approached m e  a t  lunchtime t o  d i s c u s s  c e r t a i n  a s p e c t s  

of t h i s  ma t t e r .  A s  a  r e s u l t  t h e  p o s i t i o n  is t h a t  an Order he re in  w i l l  

be made on consen t .  I t  w i l l  be based on t h e  proceedings  

i n s t i t u t e d  by M r  and M r s  Do . I w i l l  make an Order g iv ing  

custody t o  t h e  D( - -s of D. f o r  s i x  months from to-day.  

The second p a r t  of t h e  Order w i l l  d i r e c t  t h e  f i rs t -named defendants ,  

An Bord ~ c h t & l a , t o  d i spense  w i t h  t h e  consent  of t h e  n a t u r a l  mother ' 

t o  t h e  making of an Adoption Order. There w i l l  be a  pe r iod  of s i x  

months f o r  t h e  Adoption Order t o  be made and t h e  Order f o r  custody i n  

favour  of t h e  D. s w i l l  endure f o r  t h a t  pe r iod .  I w i l l  g ive  

l i b e r t y  t o  apply  t o  a l l  p a r t i e s .  I w i l l  a l s o  a t t a c h  t o  t h e  Order 

a  no te  of t h e  o r i g i n a l  documents s igned  by t h e  p a r t i e s  under which 

t h e  Dl .s make i t  c l e a r  t h a t  t hey  have been advised t h a t  i t  is 

i n  D :'s b e s t  i n t e r e s t  t h a t  he should have some con tac t  w i t h  h i s  

n a t u r a l  mother and t h a t  such c o n t a c t  should  be under t h e  c o n t r o l  



I"" of M s  K e l l e h e r  and  M s  O ' C o n n e l l  and  t h a t  t h e  a r r angemen t  would 

i n c l u d e  t h e  f r e q u e n c y  a n d  d u r a t i o n  of  s u c h  v i s i t s .  They would 

commence i n  A p r i l  n e x t .  I w i l l  n o t e  t h e  a r r angemen t  i n  t h i s  way 

b u t  I a m  n o t  d i s p o s e d  t o  s a y  t h a t  t h e  Orde r  s h o u l d  be  s u b j e c t  t o  

s u c h  p r o v i s i o n .  I a m  d i r e c t i n g  t h e  p a r t i c u l a r  Orde r  t o  b e  made 

as i n d i c a t e d  above .  

F i n a l l y ,  I have  a l r e a d y  commented upon t h e  k i n d n e s s  and 

s u p p o r t  which  M r s  D e x t e n d e d  t o  t h e  n a t u r a l  mother  b e f o r e  

t h e i r  r e l a t i o n s h i p  w a s  u p s e t  as a r e s u l t  o f  t h e  l i t i g a t i o n  h e r e i n .  

Having made a v e r y  f a v o u r a b l e  estimate o f  M r s  D ' S  g e n e r o u s  

n a t u r e  and  t h e  h e l p  a n d  k i n d n e s s  wh ich  s h e  d i d  and  c o u l d  e x t e n d  

t o  t h e  n a t u r a l  m o t h e r  I would l i k e  t o  t h i n k  t h a t  t h e  c o n t a c t  

be tween  h e r  and  t h e  n a t u r a l  mo the r  c o u l d  b e  resumed n o t w i t h s t a n d i n g  

t h e  r u p t u r e  wh ich  o c c u r r e d .  I a m  s u r e  t h a t  it would be v e r y  

b e n e f i c i a l  t o  t h e  n a t u r a l  mo the r .  However, i n  making t h a t  s u g g e s t i o n  

I r e c o g n i s e  t h a t  I a m  e x c e e d i n g  my f u n c t i o n .  


