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THE HIGH COURT N
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; 1981 No. 7508 ) S T N m
;v; IN THE MATTER OF KELLY'S CARPETDROIE LIMITED (IN LIQUIDATION)
- AND IN THE MATTER OF T:E COMPANIES ACT, L963, Sec. 297 o
3 ! :

B!

BETWEEN/ , . -

é KELLY'S CARFETDROME LIMITED (in liquidation)

and MOHNCK PROPZRTIES LIMITED 4 ~

BLATMANTS
L]

: ~and-
S FERGAL GAYNOR and PATRICK TUFFY -

| RESFONDENTS

: . rm
; -

: Judgeabs delivered by O'Hanlon J., the 13th day of July, 1984,

™
In_these'proceedings the liquidator of Kelly*s Carpetdrome Limited

. invokes the provisions of Sec. 297 of the Companies Act, 1963, for .@
'3 the purpose of asking the court to make an order which would have the 3
;g effect of imposing personal liability on the members of a firm of é;
ﬁj accountants - MNessrs. Gaynor, Tuffy and Company -~ in respect of the E
ﬁ?i debts or other liabilities of the company. This claim in turn is
iﬁ based on the contention that the two partners in the firm - Fergal mﬂ
.;?: Gaynor and Patrick Tuffy - were knowingly parties to the carrying on

of the business of Kelly's Carpetdrome Limited with intent to defraud .Jv’

creditors of the company or creditors of gg?eother person or for
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some fraudualent purpose.

N

B There are, accordingly, two essential features involyed in the claim. i;

' In the first place it must be established to thestisfaction of the ,
zf court that the business of the company was, in fact, carried on in ié
ﬁé. such a manner and with such intent 23 to acnieve one or more of the a
EE fraudulent purposes referred tao in Seckion 29;5 and secondly it mpust i
féﬁy also be established to tAg satisfaction of the court that the réspon— ™~
i dents were knogggngly parties to tiie carrying on of the business in 4

. H
manner aforesaid. ! =
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The liquidator has succeeded in bringing home the charge of fraud

r' y _against thecc:zany in these proceedings, just as he had already done
in earlier proceedings before Mr. Justice Costello, in the course of
: vhich an order has already been made under the provisions of Sec. 297
rw bwé of the Act imposing personal liability on two ozsxag£§§§§%£3§3§5§$;§§1

i fLamparyn - Matthew Kelly and Egmonn Kelly. The most salient features
r' ‘é of fraudulent practices as establlshe inst the company in theSe-

‘ é;;g d467 12?‘53' LbZE%fi§%¢>ccag¢4 &5 7 SR

{m N C;%4a£§mz<:u1ﬁ ,
A company named Kelly's Carpet Supermarket Limited was incorporated
r' on the 6th December, 1973, and continued to trade until the year 1976.
On the 28th October, 1976, Kelly's Carpetdrome Limited was incorporated
[” ﬁ and effectively took over the carpet retailing business formerly carried

k on by Xelly's Carvet Supermarket Limited. On the 27th May, 1977,
a regsolution was passed at a General Meeting of tae members of Kelly's
r‘ Carpet Supermgget Limited that the Company, by reason of its liabilities
could not continue in business and that it snould be wound up volun-
‘m tarily, and that Mr. Fergal Gaynor of Ggynor,‘Tuffy and Company be

é appointed as Liquidator of the Company.
r' The evidence given in the course of the present proceedings‘§;;ZZ;ZZEzl
r, - ‘ A Atddgrte that the claims of all creditors of Kelly's Carpet Super-
market Limited had been met in full, with the exception of large out-

Fm standlng clangu{or[ﬂiI‘presented by the Revenue Commissioners, and
‘ it was suygasted that the winding up of one company and the formation

RN A
saabat Al w s e M

:é of another on that occasion was merely a device to enable the old
tm fé businesa to continue under a new name wnile at the same time defrauding
¢ ﬁ the Revenue Commissioners of the amounts claimed for VAT against the
pm .3 original company. It was further suggested that this was a course
i ) ;5 of conduct whlch *;tthe passage of txme was sgpdd repeated wnen Kelly's
rﬂ ﬁg Carpetdrome lelted was put into liquidation and the phoenix rose from
3

the ashes again, on this occasion in tne shape or ‘suise of Kelly's

Cerpet Drive-~In Limited. However, the evidence to support the alle-

I RN

gation that the winding-up of Kelly's C,rpet Supermarket Limited was
'; part of a frauduleni scheme to which the first-named Respondent lent

3
-l N

himself in his capacity as Liquidator of that company, is inconclusive.
The Revenue Commissioners are the only creditor of the company who are

s8till unsatisfied. The winding-up of the company has lain dormant

~—3

for several years, and the VAT claim by the Revenue Comnisaioners,

—
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which was disputed in its entiraty by the Liquidator, has never i
been finally determined, although the Revenue Commissioners had at ;J
all times the means in their povwer to press their claim to a con-~ *ﬁ%
clusion had they elected to do so. ’
3
i

S N

For these reasons, although there is, indeed, a marked similarity ,
betweeﬁ the procedure adopted for securing the transfer of the 3
business and assets of Kelly's Carp@é%éupermarket)Limited to Kelly's
Carpetdrome Limited in the 1976/77 period, and that adopted later
when Kelly's Carpetdrome Limited was put into liquidation and its

pope gy anc ol S A ]

L3

mantle was assumed by Kelly's Carpet D ive-~In Limited, I think the
evidence regarding the earlier transaction remains neutral in charac- -
ter and cannot be relied on to implicate the Respondents in any

charges of fraud brought against the various companies. For what

it is worth, the evidence does show that the services of Messrs. ‘{
Gaynor, Tuffy and Co., as accountakds, were being availed of by ,%L
Mr. Matthew Kelly and his associates as far back as the mid-gseventies. v

3

Kelly's Carpétdrome Limited continued to trade in premises in
Phibsborough on the north side of Dublin, for about five years from
the date of its incorporation and built up a huge turn-over as
carpet retailers and in.allied lines of businessl {essrs. Gaynor,

Tuffy and Company acted for the company in registering it with the

;;éégfzrvﬁri,t

Revenue authoiities for VAT and PAYE, and were asked.by Matthew

Kelly to advise on the accountiing procedures of the company. Taeir

A

intervention in this field, however, me%?g hostile reception from
the accountant employed by the.company an@ as thgy were unable to

take over the full responsibility of acting as accountants for the

company they withdrew from the scene and were thereafter consulted

R
only inrelation to specific problems which arose from time to time. h%‘
I am satisfied that they did not hold tuemselves out as Auditors fiﬁ
of the company, or carry out an audit of its accounts at any time, 1;&
and from what the court was told of the book-keeping practices g.‘
observed by the company the completion of an audit at any time would ig

have presented any firm of accountants with epormous difficulties.

© desem

7

T 7
E&\AE%“ o

The evidence of Mr. Brendan McGoldrick, wno acted as accountant of

the company during the last year or two of its existence; conveyed
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that a huge proportion of the casi transactions conducted by

Kelly's Carpetdrome Limited with iis customers never found their

way into the ordinary books of account of the company, but were

recorded sscretly in a different set of books. By this means

EVAF-SASPORE N

the accounting system of the companysas so conducted as to conceal

from the Regenue Commissioners and anyone else chargejfyith investigatin

i theaffairs of the company, sales transactions of up t ‘u;er week

: orélém. per ennum, 1f correct,~ and no one came forward to challeng e
’ or refute this part of his evidence - then it discloses the existence

o of fraudulent practice on a monumental scale. One consequence of

— T3 —1 7

i such a finding is thatl it makes it impossidle to take at their face
; value any of the many accounting documents which have been produced
;o concerning the Kelly group of companies - Statements of Affairs,

; Balance Sheets, and so forth, compiled at different times and for
different purposes. If those who controlled the destinies}ghe

; ' company had embarked on a scheme of fraud of the magnitude described

; in Mr. McGoldrick's evidence, then no document emanating from the

3 T3 T3

game source and purporting to throw some light on the financial status

of the COmpanﬁét any particular time can be regarded as reliable or
trustvorthy.

3

—3

With regard to this first, major allegation of fraud in the conduct
of the business of the company, the evidence did not implicate the

Bgspondents in the present proceedings in any way. They were not

PONPRI N P2 P IR EN I UL DL S )

the company's accountants, save to the extent that they were employed

in a consultative capacity from time to time. Their involvement

pde T tetes

with the a ffairs of the company eventually led them to prepare a
four-year set of draft accounts for the company, extending bavk to
thetime when it first set up in business and forward to the 31st
October, 1980. The primary object of this exercise was stated to be
the resolution of the tax prdblems of Jr, Matthew Kelly, but it

-—3 T3 T3 7 3

seems clear to me thait this very onerous task was also undertaken for
the benefit of the ccmpany itself and'sugstantial payments were made

in favour of the N.sperndnris out of the company's account {_;om time

I T e

™
|

to time in respec+t n: . -+ and services rendered.
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Be that as it may, the evidence of Mr. McGoldrick and of the staff
members employed by the Respondents to prepare the four-year set of
accounts indicated quite clearly that the existence of a double-
accounting system was never disclosed to the Respondents or to their
representatives and that theywere allowed to proceed with the prepara-
tion of the draft accounts in blissful ignorance of the fact that

mich of the base material needed for the project was being deliberately
withheld from them.

It may also be said, in the Respondents' defence, that when eventually
the four-year set of draft accounts were prepared and made available
10 the Revenue Commissionefs in the year 1981, these account§,when
read in conjunction with the working papers which were also made
available to the Revenue Commissionerg,could not fail to disclose to
anyone with an elementary knowledge of accounting procedures that

the affairs of the company were being ccnducted in a highly irregular
manner. Very large sums were included in Suspense Accounts on the
basis that they could not be accounted for in any way, and a clear
inference could be drawn that creditors had been paid on a large-
scale out of the proceads of sales which had been left unrecorded in
the accounts of the company. The draft accounts also gave rise to
the inference that there were large sums owing by the company for

VAT which had not been previously disclosed to the Revenue and which
gave rise to g claim which later precipitated the winding-up of the
company. From these points of view it might be sdid that insofar

as the Respondents were representing the interests of the company as
well as those of Mr. Matthew Kelly, they did their clients a disdervice

by the preparation of thedraft accounts, since the inevitable consequence

wag to set in train a much more vigorous investigation by the Revenue

of theaffaira of the company.

Similarlys when Mr. Tomas Tilit of tne investig/étion Branch of the
Revenue Commissioners came to give evidence concerning his personal
contacts with M. Fergal Gaynor, it showed that Mr. Gaynor had been
more than candid in disclosing the total unreliability.of the books
of account and accounting systems of the company and of Matthew

Kelly himself. At different times Mr. Gaynor said to him,
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(1) that in his opiniom, Matthew Kelly had made substantial

cash withdrawals from tne business, and that he would seek to

make full disclosure; (2) that the cowpany snowed losses for

six years, but that there were no proper accounts, and that he
" would not & certily them;(32hat, in relation to Matthew Kelly's
personal tax litéilities, he wvas at the mercy of Matthew Kelly

as to what went into statements of income, because of lack of

records; (4) that he could not give an opinion on the accounts

of the company as the back-up information was not there; (5) that
the accounting systems left a lot to be desired and thet he

could not be sure that all transactions were recorded in

the books
of account,

Aqcordingly, having commenced by finding that the involvement of

Mr. Fergal Gaynor in the winding-up of Kelly's Carpet Supermarket
Limited does not establish complicity on h;s own part or that of

his firm in a scheme of fraud, I can follow that up by making the
further finding that neither he nor his partner has been shown to
have been fixed with knowledge of the fraud which was taking place
in the week-to-week running of the business of Kelly's Carpetdrome
Limited, and which involved the deliberate exclusion from the
ordinary books of account of the company of all information concerning

cash sales totalling over £lm. in the course of a single yearx.

The closest the evidence came to implicating the Respondents in
these fraudulent practices ¢f the company came.when Mr. McGoldrick
testified that vhen Gaynor, Tuffy and Co. were brought in to prepare

the four-year set of draft accounts, he informed Mr. Gaynor that

"there was a bit of a fiddle going on", Hjs account of this

conversaticn, which he said took flace at the company's premises
in the first week of June, 1980, was as follow§:~

I showed Mr. Gaynor z Statement Document showing liabilities of
£650,000 and told him I had grave doubts about the solvency of
thecompany. He pushed the document aside..,. later, on the
sales floor, I told nim that if he was doing the accounts of
Carpetdrome, he would have to take into account the accounts
of Roundwood Carpets Limited because of the relationship
between Matthew Kelly and Roundwood. There was £im. due by

Carpetdrome no¥ shown in their books — £750,000 invoiced to
Carpetdrome, but only £500,000 shown in the Carpetdrome books
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“Mr.!Gaynoér said ‘hé did not want to know aayinhing-about Roundwood,

I said: ‘There is a bit of a fidlde going on', He said: 'Nevex
discuss the affairs of Carpetdrome with anybody.' I told Fergal
Gaynor there was a2 firm in England called Roundwood, connected with
Matthew Kelly and Carpetdrome and if doing accounts for Carpetdrome

he could not do so0 wvwithoutaccess to the accounts of Roundwood. There
was money in the accounts of Rourdwood whichtelonged to Matthew Kelly
and the Directors had given an unfertaking to bring it into the Caxpet-
drome accounts. I told Fergal Gaymor he should go to Leeds and have

a digcussion with Dobby. lfe said he did not want to know about Round-
wood and would not be concerning himself with Roundwood in his work.
The discussion ended there."

The Respondent, Fergal Gaynor, wien he came to giwe evidence, denied tha t
any such conversation had ever taken place between hinself and Brendan -
McGoldrick and tnere is a gharp conflict of evidence between the two
parties in this respect. tWere I to accept in full what was said in
evidence by Brendan McGoldrick, and reject what was said in refutation by
Fergal Caynor, it would lead to a finding that Ferzal Gaynor was put’on
notice that there were serioud irrsgularities in the accounts of the company
end that he cnose %o ignore this information when the draft four-year
accounts were being prepared in order to meet the claims of the Revenue
Commissioners. It is‘thercfore'necessary 1o assess the weight which
should be attached to the evidence of Brendan McGoldrick on this and on

certain other issues and to consider his reliability as a witness,

Mr. McGoldrick was employed by the company from mid-August 1979 as an
accountant at 2 rather low salary having regard to the size of the business
and the compleiity of the accounts he was to be called upon to reagulate.

No finalaccounta had been made up for_previous years and there were no
books of record available wiich coulq#orm the basis for such accounts.

Yo Bxlance Sheet had been made up; no Profit and ngs Accounts and no
Trading Accounts. He had to commence by trying to wiite up the accounts

from tne time the company started up in business on the 1st November, 1976.

I believe that he made a conscientious effort to restore some order out of
tae chaos in waich he found the company's accounts any] would protably have

succeeded had he been given more co-overation by the Directors and had time

not run out on him before his task was completed. He said, and I am prepared

N

_—h
Tasi2

to xcept, that he was not rzde eware of the frezudulsci zyzisz ef

. ; .
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accountiing alrealy referrei ic,lcc scz=
accountant, and when it did come to his knowledfe he was faced with a choice

of giving up his employment or goiﬁg along with the fraud wnich was being

verneirated.

——



— —3 3 71 T

~—3 ~—3 131 713

|

P ————3

"3

i

T A

5 J A
. T ~ B TN RN V) arihii LNy L e
o e SN O RS T e Tk AL I VSR S LIS LACRARRRNTI 05t kg MDA 1 AR IS A N ok X
a B T AN e ¢ Doalt e i st Sl apahagihadi Sl ' ]

He chose the latter course and by this means he was drawn into a ﬁetwork
of fraud, and must be regarded as having actively participated in it :
from that time forward. VWhen he gives evidence tending to implicate
others in tne fraud with him, such evidence has to be treated with the
reservations which must always exist when one person claims that others
were fellow-conspirators or fellow-accomplices with him in some criminal
enterprise., Secondly, vhile Mr, McGoldrick impressed me 2s a person

vwho was doing his best %o assist the Court and io give a full account

a2t this late stage of the dublous practices of the company, his recollection
of dates and events was snown to be faully in some respects, and %this

must tend to undermine one's Fonfidence in the a ccuracy of his account in

other parts of his evidence,

I am not prepared to hold that the alleged conversation between himself

and Fergal Gzynor nevef took place, but I am left in considerable doubt

29 to the nature and extent of the disclsures made by Mr. McGoldrick.

If his purpose was to put Mr, Gaynor on notice that no reliance whatever
could be placed on the books and records of the company in seeking to
prepare draft accounts for the Revenue Commissioners, all that was necessary
for him to do was to let Mr. Gaynor in on the secret of the dual acecounting
system and the fact thai salesa of up toﬁgso.ooo per week were being : 1
effected without béing put through the normal books of account of the

¢
4
|
{
company. He concedes, however, that he never mentioned this all- g
important fact to Mr. Gaynor but claims that instead of doing so he ; %
embarked on an account of a complicated inter-company transaction invol- ?f%
ving the manipulation by Matthew Kelly of the affairs and finances of %
a2 company in England. I think that what probably happendd is that Mr. (

McGoldrick hinted at irregularities in the accbuntipg systems of the
company without being bold enough to reveal the true picture which was
well-known to him at the time, and that Mr. Gaynor, in common with
anyone with any inside knowledge of the workings of the company, was (
alreadywell-aware of the fact that the accounting systems of the company %
F

were highly irregular and were not calculated to withstand close inspection.

Fergal Gaynor's bona fides in relation to this episode can best bs tested

by reference to what happened afterwards. Members of his staff spent

several months endeavouring to compile the four-year set of draft accounts

and even with the wisdom of hindsight it has at no stage been suggested
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that these accounts, or the working papers which formed tne basis for them,

(s
vere designed to cover up any irregulatities in the company's affairs or

vere calculated to do so. Instead, as already indicated in an earlier part .
of the present judgment, they were caleonlaisd - nul fihe 2:wsiad Sdsdives )
ca notice tnat there wsle sericus irregularities in the conduct of its ,
affairs by the company. The compilation of the drarft accountﬁénd the mﬂ,

working papers in tAis form does not seem to be consistent with the sugges- ‘
tion that at the same time the principal of the firm of accountants was :

bent on ignoring or suppressing other important information about irregulari-
ties in the company's accounts.

For these reagsons I have come to the conclusion that the evidence has ,:F
failed to establish any involvement of the Respondents or either of them 7
in the fraudulent practices of the company up to the time vwhen the decision

was made to wind up the business of Carpetdrome and™start again under the -,

auspices of yet another company - this tiﬁe, Kelly's Carpet Dypive~In
Limited.

=
The real gravemen ogithe Liquidator's claim against the presentl Respondents =
is based upon the contention that the Respondents "devised, advised upon

and assisted in implementing a scheme whereby the first-named Claimant” -
(Kelly's Carpetdrome Limited)"vas to be placed in liquidation and its

trade credidors paid off but where the substantial indebtedneas of the i;
Revenue Commissioners wouldte left deliberately undischarged." It is fﬁﬂ
also claimed that a similar scheme had previously been implemented in ;;i
respect of Kelly's Carpet Supermarket Limited, but I have already indicated FL
that I regard the evidence given in relation to the winding-up of that L
company as neutral in character. : TR ;;

The developments which led to the winding-up of Kelly's Carpetdrome Limited i
raft el

appear to bz as follows. The four-year set of/gccounts to 31 October, 1980, |

prepared by the Respondents with the primary purpose of negotiating a

settlement of Matthew Kellyfs tax liabilities with the Revenue Commissionerq, _f“
put the Revenue on notice that the company appeared to have an outstanding :
VAT 1liability of £327,612, and the Revenue proceeded to press for payment :
of the outstanding sum, which had been reduced by payments on account to

: &
about £230,000 in the early months of 1981. *
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The Revenue claim came as a shook to the Directors of the company and

to their accountant, Brendan lMicGoldrick, who appear to have had little

if any knowledge of the contents of the draft accounts up to that time,
and it produced some kind of crisis in the affa_jrs of the company.

Even before ihis claim came in, however, Brendan McGoldrick claims to

have prepared a Balance Sheet of Carpetdrome n%%igfthe 28th February,

1981, snowing the company to be insolvent. When this was presented to one
the Directors, Paul Jackson, Kxmmrwx¥sity he, (according to Mr. McGoldrick)
consulted with Eamonn Kelly and Matihew Kelly,%e and told Mr., McGoldrick

to go ahead with a plan which had already b eend evised to transfer the

business of the company to Xelly's Carpet Drive-In Limited,

At this time, Fergal Gaynor was away in the United States for about one
month and the first steps to secure the transfer of the business were

taken in his absence, and without his knowledge or advice. The bank
account of Carpetdrome was closed on the 3rd March, 1981, by means of

a transfer of funds from Drive—In Ltd. The new company, which had been

incorporateqén the 17th February, 1977, but had been allowed to lie dormant
in the meantime, started up in business immediately, making use of the
stocks of Cérpetdrome and continuing totrade under thesame style or title
2s the former company.

Mr. McGoldrick said that his intention was that the new company should
take over the assets and liabilities of the old company, so that no one

should be the loser as a result of the change-over. Carpetdrome had had

a number of judgments registered against it and although these had been
satlsfled it_s creditworthiness had been damaged, particularly on the
Bnglish market and the English Expor€ Bog;g was no longer willing to
underwrite the company's indebtedness to its English suppliers, This
madé its trading position very difficult and Mr. McGoldrick felt that if
g new company were to take over the business, without being encumbered
with large directors' loans and with a better-locking Balance Sheet, the
situation could be retrieved, This is tne scheme which he claims to
have set in motion in theabsence of lMr. Gaynor and which he says was
degigned to leave allcreditors of the old company in at least as good a E

position as 4here they were previously.
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When Mr. Gaynor returned from the United States a meeting took place ”{
| in his office in PSaRMAHN 1981, with Mr. MeGoldrick and Matthew Kelly,
.é Eamonn Xelly and Paul Jackson. ° Both Mr. Gaynor and Mr. Tuffy were present. mﬁ
: There i3 a conflict as to thedate of the meeting, which I do not regard as ’
important. Mr, McGoldrick said there were two meetings with the Accoun-
tants in March; Mr. Caynor said only one meeting took place, and that rja
on the 24th March. It is comnmon case that Messrs. Gaynor and Tuffy were H
informed that the nxupxnxxiﬁxxpxi&xxnuixxzxxinxqixxnx;gggRgigggggxx<bank hﬁh
account had been closed cn the 3rd March, 1981, and that Drive-In had

taken over the business zs and from the 1st March, 1981, Mr, Mbildrick

2ay3 that he informed the eccountants that Drive-In had taken over

Carpetdrome because of the insolvency of Carpetdrome, and that he produced

1

2z Balance Sheet he had prepared foz Drive-In a2s of the lst March, 1981.

}¥e. Gaynor says that Mr. McGoldrick told them that Carpetdrome was solvent. '
T thought everything was alright. Mr. McGoldrick sgid the business m?

was solvent and four 66 them were putting money in."®

As 1o theatvice given by the accountants at that stage, there is not a

great deal of cenflict between the parties, Mr. McGoldrick's account

is as follows:

"Me. Gaynor said I should not have closed the bank account - it would
cause problems. He asked had any stocktaking taken place. I said,
Ho. He told me to prepare an analysis of the sales of Drive-In
i from the 1st March, 1981 ané identify between the sales of Carpetdrome
L stock and its own stock; to ignore thg Drive-In sales, take VAT out
‘ of the Carpetdrome sales, identify the cost price to Carpetdrome and

I SR

A

names of customers and date of sales as long as sales of Carpetdrome '
atock continued.” ;
He said he undectook this task, which he described as "very heavy". P
for

"] was bringing the books of Drive-In over continually ardifr. Gaynor was :
monitoring the work I was doing. Inearly-May Mr. Gaynor arrivez around :
1.30 pm at North Circular Road. We were closing down at the time. He i o

said the Revenue were on the warpath. They had got wind of the transfer iém
between Drive-In and Carpetdrome and it had better be completed fast. i

b final stock-taking took place in mid-May and the remainder of the stock o
was transferred around th2 17th lay, 1981, after the value of the stocks ;.
had beengerrymandered." ol

lc. Gzynor, on the other hadd, said that he had never been told about
Mr. McGoldrick's plan to transfer the business to Drive-In on the lasis ;
that the new company would take over the ass ets and liabilities of the é

0ld company and simply stand in its shoes in relation to the creditors
of Carpetdrome. He %aid he told them to make sure the stock was

tranaferred at not less than cost,md to attach the suppliers' invoices s
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- that the Revenue woulqﬁnvcstigxte the affaira of Carpetdrome soconer or
later.

" Mr. McGoldrick says that the value of the stock transferred from Carpet-
drome to Drive-In was gerrymandered”, and if this is so, and the new
company did not assume any liability for the debts and liabilities of
Carpetdrome then a further fraud on creditors was perpetrated. However,
Mr. McGoldrick did not suggest in the course of his evidence by that the
RESpondentg7gg’either of them was was, at any stage made aware of the fact
that the figures shown in relation to these transactions were spurious and

,  ihere was no other evidence tendered viich wouldimplicate them in this
rAnner. Mr. Gaynor denied that ihe meeting with Mr. McGoldrick at the
Carpetdrome premises in early-May, 1981, ever took place, and in partisgilar
denied tha*t he had ever used expressions to suggest that the Revenue
Commissgioners "were on the warpath) and that the transfer should be com-
pleted without further delay. I do not find it necessary to resolve this
conflict of evidence as betwesn lMr. McGoldrick and Mr. Gaynor, as even
were I to accept unrese_rvedly what was said by Mr.McGoldrick ard reject
tne account given by Mr. Gayno€/the content of the conversation would
appear to me to be neutral in its tone, insofar as it could be relied on

to show participation in fraud. I have no doubt that the Revenue Commission-

ers were, in a sense, "“on the warpath", whenever they first hdd an inkling
of the departure from the scene of Carpetdrome, and not without justifica-
tion, and even if the transfer of the business from one company to the
other were carried through in a eompletely bona fide manner they would

have been bound to investigate it very closely. In this kind of situation

I feel an accountant would be perfectly justified.in advising his client
that there was a full Revenue investigation on the'wéy and the sooner the

transaction was finalised the better for all concerned. This appears to

me to stopz far short of alvising the client to carry through any scheme
of arrangement in a fraudulent or improper manner,

The next development was brought about by the Revenue demand for VAT
arrears as against Carpetdrome, It i3 not clear from the evidence
when and why Mr. McGoldrick's plan for a take-over by Drive-In of the

asgets and liabilities of Carpetdrome was finally abandoned. He says :

ineffect that he was brow-beaten at the meeting in April, 1981, both

by his own employers and by the accountants,

and was not give -
tunity to grven an oppor

explain wha} was involved in his own proposals or to press for
their adoontion, Mr. Gaymor, on the other hand, says that on his return
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' presented
from tne United States he was faedd with a fait accompli, with the

Cafpetdrome bank account closgd and its business already taken over by
Drive-In and that all he could do was to endeavour to ensure that the
transfer of assets from one company to the other would stand up to
scrutiny when the inevitable investigation took place. There may

have been some breakdown in communication between the two sides at that
stage, brought about in part by the diffidence of Mr. McGoldrick in
fighting his own cornmer, and the overbearing attitude adopted towards
him by Matthew Kelly,

What does emerge from the evidence is that the change-over from Carpet-
drome to Drive-In was initiated from within the company itself and
without consulting the Respondents, and had been largely put into effect
by the time the Respondents were first made aware of vhat was proposed
or consulted about the steps which should be taken. Up to the time

uheﬁ Carpetdrome was put into liquidation the extent of the participation
of the Respondents in the transfer seems to have been confined to advising
that full records should be kept of transfers of stock, and monitoring
the implementation of that advice. There is no suggestion that Matthew
Kelly or hisassociates went to the Respondents and asked them to devise

a scheme which would enable Carpetdrome to dispose of all its asgets
while remaining in good gtanding with its g trade creditors and leaving
nothing available tc meet any claims of the Revenue Commissioners, nor
was there any evidence to suggest that the R.spondents had produced such

a scheme on their own initiative,

The Respondents, however, becasie more directlylingo}vgd in the affairs
of Carpetdrome when a decision was taken in May'39él to wind up the
company., Mr, McGoldrick said the VAT damand for £230,000 came as a
complete surpfise to the company as he considered they were only four
months inzrrear at the time and only claims for.credits had been con-

tested by the Revenue authorities. He continued:

"On the 23rd May, 1981 I want to see Mr. Tuffy with Paul Jackson.

Mr. Tuffy said Carpetdrome was going into liquidation - did I know
what a S,atement of Affairs was, I was asked to furnish him with

the inforination for one, together with L£700 for fees. The Statement
of Affairs was prepared in front of me by Mr. Tuffy when I brought
over the materials. The figure for stock sas suggested by Mr. Gaynor
before he handed over the liquidation to Mr. Tuffy. He said to put
in £3000 for stock so that money could be generated to pay the
liquidator's fees. Mr. Tuffy as:ed did I know about the debtors,

1 made a guess - he put in half....He went down the list of creditors
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and eliminated disputed claims and other claims such @ Monck Properties
N - people who were not expected to prove or appear."

convened for the 3rd June, 1981, Mr. Tuffy said he would put the advertise-
ment in the "Evening Press" for the last Friday in May - that he would
bury it in the sports pages on a Bank Holiday week-end, where the least

number wouldnotice it, and this was what happened in point of fact.

He describad the meeting of creditors which took place in the Sunnybank
Hotel, Botanic Road, at 10 am on the 3#d June, 1981 and vhich was attended
by only two creditora' representatives apart from himself, representing

Drive-In. Before the meeting commenced Paul Jackson succeeded in satis-

— The witness went on to say that whon the meeting of creditors was being
r' fying the othegygreditors that their claims would be met and they left.
The"creditors' meeting" then went through with the appointment of Mr.
Harding 2s liquidator -~ his name having been put forward by the Respondents

as a suitable person, and with no one else present save Mr. Tuffy, Mr. Harding,

o #n, Paul Jackson (a director of Carpetdrome and of Drive-In), an@%ne other

! person who hoped to be appointed as liquidator.

m ) ,

{

; Tnis was indeed an extraordinary performznce in relation to a trading company -
whose annual turn-over was reckoned in millions rather than thousends; which

was clearly insolvent, and which a short time previously had a very large

number of creditors with claims against it totalling hundreds of thousands

of pounds. It was suggested in the course of the present proceddings that

it was no more than a charade. The Statement of Affairs presented to the

r, meetingwas an attenuated document giving stocks at £3,000, total asseis

as £6,000, and 1liabilities of almost £500,000 - most of it due to the
Revenue Commissioners. R

e AR -
T R s
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For the Reepgndents, Mr. Gaynor denies that heLver told Mr. McGoldrick to Eaé

of £3000 P

E’ put in a figure/for stock "to generate fees for the liquidabbr" and Mr. i'ﬁi
y Tuffy denies that he dealt in the cavalier manner described by Mr. McGold- Sk

rick with the 1ists of creditors and debtors. The Respondehhs must,

r' however, accept responsibility for the preparation of this Statement of
T, Affairs and for iggpresentation to the meeting in complidnce with the

statubry obligafion inmposed on the directors by the provisions of the
Companies Act, 1963.
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I have a sirong impression that this Siatement of Affairs was prepared

in great haste and without any great regard to {ts accuracy by anyone

who was involved in the work of compiling it. A Balance Sheet of
sorts had been prepared for the Company by the Respondents a part

of their work in preparing the four-year set of draft accounts,which
purported to show the position of the Company & of the Slsf Octoberk

1980, and the reconciliation of that document with the Statement of

‘Affairs as of the 29th May, 1961, would be a task of considerahle

magnitude, if, indeed, it could be attempted at all. While no more
credence can be attached to that Balance Sheet than to any other
statement of the company's position based on the inaccurate and incom-
plete information the directors were making available to their
accountants, I think the discrepancies between the two documents were
of such an order that the Reéspondents should not have concurred in

the prodhction of the Statement of Affairs of th¢ 29th May, 1981,
without first making the most searching inquiries about the material
to be included therein.

Prexzarriuziar I have come to the following conclusion regarding the
par; played by the Respondents in the winding up of Carpetdrome when
the decision was finally made to put the company into liquidation.

I believe the initial decision to transfer its business to Drive-In
wag taken without consulting the Respondents, and I also believe that

the decision which followed a few months later to put Carpetdrome into

liquidation was also made by the directors without the direct involvement

of the Respondents, Once the decision had been taken, the Respondents

were tought into the picture - as happened previously during the history

of Matthew Kelly's companies when some point of particular difficulty or
crisis was reached. On this occasion, however, it must have been
apparent to the Respondents that a very tricky situation was arising
both for themselves and for the company. They ha§ a client who had
pald very substantial sums in fees to the firm over a period of years
and vhom they would not wish to ditch in an unceremonious fashion, but
they were nos being asked.tobecome involved in the winding up of a
company vhose'affairs, to their knowledge, had been conducted in a
high}y irregular manner from the time it first commenced in business

and which was in the process cf divesting itself of all its assets at
tie time when it was faced with finormous, unsatisfied claims by the

Revenue Commissioners.
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My impression isthat tne main concern of the Respondents at that stage

was to extricate themgelves -3 quickly and as'gragefully ag they could
from all further involvement in theaffairs of ¢é§3ﬁ€?ff4§g%§3335%am-

pddigg~ When thewinding-up of Cyrpetdrome was mooted, Mr. Gaynor later

told Mr. Tiuit § V‘%’r‘,‘é;xnvestigation Branch that he had put Matthew

Kelly in touch with 1ls partnrer, Patrick Tuffy, as the expert in ‘

liquidation matters, while ai th2 same time warning Mr. Tuffy to have
nothing to do with it. The Respondents, in evidence, said they felt

it would be inappropriate to be involved in the liquidation as they

had acted for Matthew Kelly and some of his companies, but this did not
deter Mr. Gaynor fromzcting previously as liquidator of Kelly's Carpet
Supermarket Limited. I think Mr. Harding was brought in to get the

e e e m - Laae

partners {off the hook" whils not giving offence to their clients, and

I 2130 think that in their e:ixiety to dissocizte themselves from further
involvement in the a ffairs c¢f Barpetdrome the partners did, in fact,

lend themselves to & the preparation of a completely inadequate Statemént .
of Affairs, and the holding of a Creditors' Meeting which could fairly i
be described as a charade.

Fn Their attitude at that stage was that it was nowv over to the liquidator, f;
Mr. Harding, to sort out the mess in which the affairs of Carpetdrome G
were to be found, énd I think tney regarded the preparation of the
Statement of Affairs and the convening of the Creditors' Meeting as
merely a formal compliance ¥ith the requirements of the atatute, which
in no way fettered the ligquidator or the creﬁitors in the examinatibn

of all claims wiiich thereafter could be made against the company.

RN O VU U

I have no reason to believe that Mr, Harding, hlthoughLis experience in
the field of company liquidation was of a2 somewhat limited nature,
would have shirked the responsibilities of his office in any way, or .

would not have carried out his duties in a competent manner, and I do

not accept the suggestion that his name was put forward by the Respon-

: (
|

dents as a person who would not be sufficiently-equipped to investigate

1 T3 3

the affairs of the company in a thorougn and effective manner.

"

This concludes the summary I have made from the evidence in the case

of the involvement of the Respondents with the affairs of Kelly's

Carpetdrome Limited and while I am satisfied that they were employed

in an important consultative capacity from time to time not only by
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Matthew Kelly but also by the company, and while they have laid th;ﬁ-
selves open to a good dedl of criticism Toorr¥xtmackax e xoooe oo
sduehxckiiey for their failure fb adopt a much tougher line with clients
vho gave many indicatians of sailing windward of the law, I have come
to the conclusion that the evidence in the case stops well short of
satisfying me that theyyuwxxz wvere, ;r either of them was,knowingly
party to the cargying on of the business ef Carpetdrome with intent to
defraud the creditors of that company or crgégitors of any other person

or for any fraudulent purpose.

The onus of proof assumed by the Liquidator in pressing éuch a claim
mst be a very heavy one., Conduct of the tyse described in Sec, 297

of the Companies Act, 1963, as well as giving rise to a possidle ecivil
liability on the part of the wrong-does, is also made a criminal offence
by the provisions of sub-sec.(3) of the Section. Consequently, what
is invelved when civil liability is sought to be imposed under the
provisions of Sec.297 is an allegation of criﬁe in civil proceedings,
and there is some authority for the proposition that in this kind of
gituaiion’ the-'same: standard -of proof is demanded”as would apply in a
criminal prosecution, that is to say, proof beyond reasonable douﬁt, T
and not merely proof on the balance of probabilities, such as would
apply in the ordinary run of civil actions. See Thurtell v, Beaumont,

(1823) 1 Bing.339; Chalmers v. Shackell, (1834) 6 C. & P. 475; Willmett

v. Harmer, (1839), % C. & P.. 695; Statham v. Statham, (1929) P. 131.

The final word may not have been said as yet on this subject, but in
Hornal v, Neuberger Products Ltd., (1956) 3 AER 970, the Court of Appeal
in England held that in a case vhere an action was based in the alterna-

tive on breach of contract or fraudulent misrepresentation, the same

standard of proof should be applied in each case, a_nd the standard of

proof applicable was the civil standard of a preponderance of probability.

The Court went on say however, that this was not an absolute standard,
since within 1t the degree of probability required to establish proof
might vary according to the gravity of th; allegation tole proved . The
Court further abproved the cbservations of Lord Justice Denning in
Bater v. Bater, (1950) 2 AER 458, in the course of which he remarked

as folliows:

P
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"Many great judges have said that, in proportion as the-crime
is enormous, so ought the proof to be clear. So also in civil
cases,
but there may be degrees of probability within that standard.
The d egree depends on the subject-matter. A civil court, when
considering a charge of fraud, will naturally require a higher

degree of probability than that which it would require if consi-

dering whether negligence were established, It does not adopt

80 high adegree as a criminal court, even when it is considering
& charge of a criminal nature, but still it does require a degree

of probability which is commensurate with the occasion."

In the present case I can revolve this legal difficulty by stating
that even applying the somewhat lower standard of proof required
in eivil proceedings I would still feel bound to exonerate the
Respondents from the charges brought against them of knowing

participation in fraudulent transsctions of the company.

I must therefor refuse the Liquidator the relief sought by him

in the present proceedings under Section 297 of the Companies Act,

1963.

o) T Bzt

R. J. O'Hanlon.
13th ¥zxeh July, 1984.

The case may be proved by a2 preponderance of probability,






