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THE H I G H  COURT 

THE MEDICAL COUNCII, 

DR. MICHAEL MURPHY 

Ruling delivered on the 29th day of June 1984 by Finlay P .  

The issue at  present beforcl me is a s  to whether the evidence 

which I have heard, consisting of the evidence of D e t .  Sergeant OIDwyer;  

the evidence of Mr. Santry , the Pharmacist; the evidence of Dr. Kelly, 

Specialist Consultant in charge of the Jervis Street Drug Centre and 

Director of the Drug Advisory Centre in the area of Drug abuse; and 

the evidence of Dr, Mason who is a General Practitioner of very high 

standing and holds the important past of Pxesiden 1 of the newly formed 

College of Genera l  Practitioners; the evidence of Professor Murphy who 

has wide expc~$@nce fn medical conduct and disciplinary matters apart 

from having  being a President of the Medical Council and the  evidence 

of D r .  Murphy hirnseb. On all that evidence, the question is as to 

whether the Medical Council has established to my satisfaction, as a 

matter of probability, that Dr. Murphy in the prescription of Palfium 

which he gave to Gerard and Linda McCarthy between January of 1980 

and the end of 1981 was guilty of professional misconduct. 

The bare facts are not in dispute and thesc indicate that 

commencing in January of 1980, the two McCarthyis came to Dr. Murphy. 

The only information he had with regard to their financial and h ~ m e  

situation appears to  have been thal I clo not think that at the time they 

were married but they were living tagct hibr in a flat and Gerard McGarthy 

was ~ n e r n p l o ~ y ~ d .  

When they came to him, i t  would rrppcar probabIc without going 

into the contested area of the facts that they were to some extent 



T h e  uncontes ted  cv idencc  is that  hc commcnccd prescr ib ing  

v e r y  largely in t h e  name of Geral-d McCilrthy a n d  l ~ c r h a p s  t h e  prescr ipt ion 

was in tended  for both  Gerard  ant1 Linda lLlcCarthy for t h e  d r u g  Palfium. 

He d id  s o  o v c r  a long period anrl rc.gulill-ly ancl sul,pliud a quan t i t y  of 

prescr ip t ions .  O v e r  a period in J a n u a r y  and  Februa ry  1981 a n d  from 

t h e  v e r y  e n d  of 1980, t h e s e  p re sc r ip t ions  were  s t and ing  a t  one  h u n d r e d  

tab le t s  each  o v c r  t h e  s ix  d a y s  of t h e  wcc:k. Aftel- t h a t ,  a s  a resul t  of 

p r e s s u r e  from ou t s ide  a n d  by reason of t h e  concluct of t h e  McCar thyls  

who caused  t roub le  b y  forg ing  p re sc r ip t ions ,  it would a p p e a r  tha t  

D r .  Murphy r e fused  to g ive  them f u r t h e r  p re sc r ip t ions .  During tha t  

periocl not only was t h e r e  no  s ign  of :I rc.duction of  t he  prescr ip t ions  

of Pall 'iun~ issilccl by D r .  hflui-phy l111t i t  \tlould apl,c-,lr that  h c  allowed 

a s i tuat ion i t 1  which more I'nll'iun~ was prc.scribcd a s  time went b y .  

'l'hc cvitloncc o f  D r .  Kelly, Ihc evirlonce of D r .  Mason a n d  t h e  

ev idence  of P ro fe s so r  Murphy i s  all v e r y  clear ly a n d  s t rong ly  to  t h e  

e f f ec t  t ha t  t h a t  could not be a bona f jde respons ib le  medical t rea tment  

o v e r  a per iod of tha t  l eng th  of time un le s s  t h e  person  prescr ib ing  it 

had  taken  t h e  precaut ion with a detailed in t e rven ing  examination of t h e  

u r i n a r y  t r ac t  a n d  a body fluid level examination. T h e y  e x p r e s s e d  a view 

tha t  a n y  respons ib le  doc to r  who believed he was  t r ea t ing  two ha rdened  

d r u g  add ic t s  woulcl know t h e  necessi ty  f o r  those  examinations a n d  would 

not increase  o v c r  tha t  period those  t y p e  o f   drugs nor  g ive  prescr ip t ions  

fo r  quan t i t i e s  a s  l a rge  a s  wew given in J a n u a r y  a n d  F e b r u a r y  of 1981. 

What 111.. Mut - l~ l~y  s a y s  is tha t  h c  agrocls tha t  hr. prc+sct-ibcd for these  

quan t i l i c s  and with t h i s  consis tency bill tha t  h c  W ~ I S  cffcct ivc in reaching 

a c u r c  towarcis t h e  l a t t e r  pa r t  of 1981 '1s a resu l t  of that  t reatment  a n d  



that thc McCnt-thy's were thcn brot~ghl txiclt down to 50 tablets a 

week . 
Me toolc these patients into his care under circumstances which, 

in my view, should for practical purposes have irnmccliately raised a 

considerable suspicion as  to the purpose for which thcy were demanding 

the number of d rugs  whether PalCium o r  any other drug .  Though they 

were persons obviously entitled to a medical card,  they came to him 

as private patients and whether they paid him o r  not for issuing the 

prescriptions, a much more dramatic consequenU~was that thcy had 

to purchase their prescriptions at a price in the order of something 

like over f 4  lo £5 a hundred for the tablets a s  I understand the 

evidence. 

I am informed on the evidence and I am satisficcl to accept i t ,  

that as  an ordinary practising doctor, e Gcncral Practitioner in the 

City of Cork, that D r .  Murphy slloulcl have recognised that when the 

McCarthyls carne to him that there would have been a considerable 

apprehension of the way in which they came and of what the reality 

of their situation was. 

I find it quite incomprehensible that although he prescribed and 

steadily increased, during the periods referred to, the numbers of drugs 

and although he did so in the face of a warning he certainly received, 

prior to the sitting of the Medical Council, from the Garda Sergeant 

who ultimately approached him in a responsible and quiet fashion why 

he,  D r .  Murphy, never took any s teps to make any investigation of 

the McCarthyls, a s  to their condition cither of a scicntific or  

pathological nature and a s  to whcthcr the treatment was working on 

them or  not. 

I cannot accept his theory that h c  had succecclcd in this treatment 



f o r  a s  f;lr ;IS Ccbrarcl h~lcCarthy w ; ~ s  co~lc.ct~.nc.rl, thcrcb was a b r e a k  

in t hv pt*t-iotl in  which [It-. h4ul.l)l1y c . l i t i ~ ~ \ : i  h is  t r c . ; t t r r \ c . ~ \ t  was cont inuing 

while Gera rd  McCarthy was in pr i son .  

I i gno re  t h e  f a c t ,  giver1 i t )  c v i d c % ~ ~ c c ,  t ha t  Gcrnrd  McCarthy 

h a s  s ince  committed suicide because  I have  not got ev idence  what 

t r ea tmen t ,  i f  a n y ,  h e  got w h e n  hc. cc'asc~l to  be t r ea t ed  by Dr.  Murphy.  

I d o  not takc t ha t  fact in to  ; ~ c c o i ~ r ~ t .  

L am d r i v e n  by  t h e  f ac t s  which I h a v e  rec i ted  on all t h e  ev idence  

a n d  by  t h e  cons idera t ions  which I have  t r ied  to out l ine t h a t  t h i s  

t reatment  probably  was not bonn fide t reatment  ant1 to  pu t  t h e  matter  

a t  t h e  level w t ~ i c h  I am merely askecl, i t  p robably  was a prescr ip t ion  

of d r u g s  to g ra t i fy  t h e  addiction of  a p;iticnt. I 11iivc no doub t  tha t  

1 must accept  a n d  repea t  t h e  vie\\! o f  t h e  d is t inguishcd  members of t h e  

Medical Cou t~c i l  tha t  011 t h c  fac ts  ;~tlvancccl by  thcm,  it would bc  a n d  

was professional miscontluct \vhvn n tioclor prcscl-ibc~s addic t ive  d r u g s  

of a n y  kind in t h e  manner  indicated in t h e  ev idence  h e r e  a n d  tha t  i t  

cannot  be  bona fide t reatment  a n d  is probably  at bes t  f o r  t h e  

gratification of a n  addic ted  pat ient  a n d  t h u s  professional misconduct.  

T h i s ,  it seems t o  me, par t icu lar ly  t r u e  in t h e  1980's where  t h e r e  i s  a 

g rea t  advance  in t h e  c l ea r  unde r s t and ing  of s u c h  mat te rs  a s  d r u g  addiction 

than  t h e r e  was in t h e  1960's when t h e  knowledge of d r u g s  was not s o  

f a r  p rog res sed  a s  of today and  yet  this h a s  been t h e  respons ib le  view 

of t h e  medical profession s ince  tha t  time. 

That  is t h e  inevitable conclusion I h a v e  come to a n d  I am 

sat isf ied tha t  t h i s  was not b o r ~ a  fidc treatment a n d  I rnust, t he re fo re ,  

in effect hold t h a t  it was p r o p e r  fo r  t h c  Mcrlical Council on t h e  

Report  of t h e  hledical Prac t ices  Committee (F i tnes s  to Pract ice)  t o  

hold that 111.. hlurphy was gui l ty  of prof(-ss ion;~l  misconduct in over -  

p re sc r ib ing  rli-ugs. 



Huli~ig  on the  appropr ia te  Orrlcr to  be made 

1 a m  satisfied that  the  part icular  form of  misconduct which 

has  been established to my satisfaction in th is  case r equ i res  a relatively 

severe  penalty.  A s  1 indicated in asking cjuestioris on th is  aspect of 

the  case ,  it seems to  me that  in making n decision on the  appropriate 

penalty which must be imposed in such  a case of misconduct,  I have 

to  have  regard to  four  matters .  

F i r s t ,  I have  to have  rega rd  to the  element of malting it clear 

by the  O r d c r  to  t h e  Medical Pract i t ioner concerned,  the  serious view 

taken of the  extent  and n a t u r e  of h is  misconcluct , s o  a s  to d e t e r  him 

from being likely, on resuming practiccx, to  be guilty of  like o r  similar 

misconduct. Secondly,  it secms to me to  be a n  ingredient  though not 

necessarily the  only one tha t  the  O r d e r  should point out  to  o t h e r  

members of the  Medical profession the  gravi ty  of the  offence of 

professional misconduct.  And th i rd ly ,  ancl th is  must be  to  some e x t e n t ,  

material to all t hese  considerat ions, t he re  is t h e  specific element of 

t h e  protection of t h e  public which a r i ses  where  t h e r e  is misconduct and 

which i s ,  what I might descr ibe  a s  t h e  s t andard  of  approach in the  

practice of medicine. 1 have a s  well all obligation to assist  t h e  

Medical Pract i t ioner with a s  much leniency a s  possible in the  circumstances. 

1 am taking all t hese  matters  together and I am sat isf ied tha t  

the  e r a s u r e  which was recommended and sought  b y  the  Medical Council 

must be  the  appropr ia te  o r d e r  to make. I d o  that  largely influenced 

by thC fact l11ill I think a sr~sl>c.tlsion f o r  ;I specific period does not 

s e r v e  thc  purpose  which I think the  Or<lcr  must have a s  a protection 

for  the  public. On the  fac ts ,  t he re fo re ,  I make th is  O r d e r  with 

reluctance aware of the  consequences of t h e  O r d e r  and i t s  effect on 

D r .  Murphy. I woulrl, howcvcr,  a s  part  of my judgment like to  



recommend to the  Medical Council that in  view of the  fact that  this  

is the  f irst  Orclcr to be made by a I l i g l ~  Court unclcr the Act of 1978 and 

since the  Act imposes on the  Council spccific discretion not on the  G u r t  

with regard  to the  considcratiorl of applications b y  persons whose name 

has  been erased from the  Register  for  rc-registrat ion,  1 would express  

the hope that  t h e  Council ancl I am not seeking to tell them thei r  business, 

and  I hope it  will not be thought to bc tha t ,  would look in such  a case 

as th i s  a t  the  manner in which D r .  Murphy can be rehabilitated when 

t h e  times corncs and  given the  assistance of t h e  Council in a course  of 

conduct which could lead to his  rehabilitation ancl re-registrat ion,  


