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THE HI1GH COURT
1980 No. 10398P
BETWEEN/ MESPIL LIMITED
Plaintiff§
~and-

FRANCIS CAPALDI |
FHILIP CAPALDI g
L — AND ELIZABETH BOWES

Defendants

1980 No. 10399p

BETWEEN/ ARAMAIC LIMITED

Plaintiffas
-and-~
FRANCLS CAPALDI
PHILIP CAPALDI
AND BLIZABSKETH BOWES
Defendants

Judgment of Mr. Justice O'Hanlon delivered the 10th gday of
ebruary, 1984.

The two above~entitled sets of proceedings have been

dealt with together at all stages. The same Defendants

feature in both actions, and the Plaintiffs are limited
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companies with common bDirectors und Shareholders, In the
first action possession is sought of premises at No. 5 Clare
Lane, in the City of Dublin, fogether with arrears of rent
and mesne rates, and in the second action posseseion is
sought of part of the premises known as Nos. 27 énd 28 Clare
Street, in the City of Dublin, together with a further claim
for rent arrears and mesne rates.

When the actions came on for hearing in the month of
June, 1985, some preliminury discussions took place between
Counsel with a view to settlicment. Various matters were
touched upon in the course ol these discussions, but they
were principally concerned with tne claim for arrears of
rent -~ a figure in the region of £20,000 being suggested by
Counsel Yor the Defendants und a lUigure in the region of
£40,000 being suggested by Counuel for the Plaintiffs,

A composite settlement ol both sets of proceedings wus
envisagea by both parties, and the negotiations proceeded on
this bagis. Relerence was maue in the course of these
discussiony to other watters which had caused concern %o

the leugors. Another limited company, sstates bdanagement
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and Development Agency limited, which was associated with
Aramaic Limited and Mespil Limited, has been involved in a
proposal made in the year 1973 to buy out the interest of
the Defendants in the said two premises at Clare Street, and
the Defendants cluimed to be entitled to forfeit a deposit
of £10,000 paid to them on that occasion. The Plaintifts in
the ejectment proceedings were dissatisfied about this
development, and also about other matters comnected with the
user of the demised premises by the Detfendants, I am
satisfied on the evidence in the present case that these
mtters werce mentioned by Counsel lor the Plaintilfs in the
course ol the discussions about the possibility of settling
the proceedings which were ligted for hearing on the 15th
June, 19u3,

sventually, agreement wus reached on a settlement figure
and on other terms ot settlement, and a Memorandum was written

out by Counsel tor the Defenduants. I have the impression

that the first drarft reuad as 10llows:-

vpull and tinal gettlement ot wll matters and acts in
dispute between the parties:-
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(1) Payment of £31,000 by Defendants to Plaintiffs b
payable as to £10,000 on Friday 17/6/83 5
balance of £21,000 on Friday 15/7/83. ;
: !
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(2) Adjourned to 15th July, 1983 for Mention." %

—3 —

This was not completely acceptable to Counsel for the i

—r

A Plaintiffs, and on his suggestion the Memorandum was
expanded by Counsel for the Defendants, so that, in its
final form, it read as follows:-

"Full and final settlement of all matters and acts in
dispute between the parties in these proceedings:-

\
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(1) Payment of £31,000 by Defendants to Plaintiffs
payable as to £10,000 on Friday 17/6/83
balance of £21,000 on Friday 15/7/83.

(2) Adjourned to 15th July 198% for Mention. e
Jf all monies paid Dismiss. o
1t all monies not paid: on respective dates. ‘

(a) Order for possession b

g (b) Balance of monies outstanding Decree being
: damages for breach of covenant."

é The Memorandum in that ftorm was signed by both Counsel

e

and dated, 15th June, 1983,
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The sum of £10,000 was paid by the Defendants to the ik

Plaintiffs on the 17th June, 19835, The next development was
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that the Plaintiftfs Aramaic Limited served Notice of

r o determination of Lease dated 25rd June, 1985 on the Defendants,
T
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in respect of the said premises at Nos. 27 and 28 Clare Street,
Dublin, in reliance upon zlleged breach of covenant by the

lessees, having reference apparently, to their past user of

—3 — —1 3 .4

the premises, and proceedings were commenced by Estate Management !

and Development Agency Limited ugainst the Defendants to entorce

— —3

the Agreement made in 1973 tor the acquisition of the

1 Defendants' interest in the said premiges.

The Defendants took the view that all these matters had

been disposed of by means of the Settlement concluded on the

J 15th June, 1985, and that it was a breach of the Plaintiffs’

obligations under that agreement to re-open these disputes. .

—3 3

y Acting upon this beliet, they withheld payment of the sum of ;;
£21,000 which they had agreed to pay on Friday, 15th July,
\a \\1983, and that sum has never since been paid,

T~ / 'he Plaintitfs now move thne Court to give effect to the

terms of the settlement negotiated on the 15th June, 198%, by il

making an Order for possession of both sets of premises against
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the Detfendants, and the Detfendants counter by saying that there
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> has been a fundamental breach of the terms of settlement by the 8




Plaintifis which has deprived them of the right to enforce
. the remaining terms in their own tavour.

To determine the outcome of this application it is 3

™ U
i
necessary to decide what was meant by the agreement concluded '
™
on the 15th June, 1983 and the Counsel who were acting for the i
é
™ parties on the said occasion were called as witnesses to say ‘i
- what they had in mind when signing the Memorandum on behal?f :;’
| |
of their respective clients. ;!
"
: The document itselt seems clear enough to me. The e
- ;
; incorporation in it of the clause, "in these proceedings", P
P
T i appears to me to contine the terms of settlement to the i
z E

claims which were being litigated between the parties at that

B |

time and I cannot construe the document as precluding or

inhibiting either the Plaintitts or pstate Munaugement and i

P BT

A Development Agency Limited lrow raising subsequently against

P -4 the Defendants the claims which were brought forward shortly

after the ejectment proceedings had been settled, oy

I am quite prepared to accept the evidence of Counsel who
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} acted for the Defendants at that time, that he believed he

was getting agreement to the withdrawal of all claims against
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his clients up to that date, including any claim that the
covenunt us to user had been breached, or that they had
wrongfully forteited the deposit paid to them some years ago
by an associated company. 1 also accept that this view of
the etfect of the agreement was not shared by Counsel for
the Plaintifrs, so there was an element of mutual mistake
involved in the transaction.

This, however, is not, in my opinion, sufficient to
vitiate the agreement in the circumstances of the present
case. I am ot opinion that the parties, through their
Cgounsel, concluded an agreement tfor settlement of the
actions which were berore the High Court orn the 15th June,
1985, and that both sides intended that all the terms of
agreement should be incorporuted in the written memorandum
which was signed by Counsel on thuat date. There is, therefore,
no scope for urging, as pr. gKenny did on behalf of the
Detendants, that this could be regarded as one of those
situations where a collateral orul agreement existed gide by

gide with a written agreement which did not contain all the

terms agreed between the parties. That being so, the written
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J { agreement, is in my opinion, binding upon the parties

according to its express terms, unless thoge terms are

ambiguous and uncertain, l do not consider that this short

if
and simple memorandum is vitiated by ambiguity or uncertainty. é
|
t
" :
In this situation, although one party to the agreement g
{
m may say that it does not express what he intended, I am of

opinion that both parties remain bound by theterms of the %?"

) written document. P

Blackburn J. said in Smith v Hughes, (1871) LR 6 QB 597,

at p. 6UT: fi

o "1f, vhatever a man's real intention may be, he so ‘
! ' conducts himselt that a reusonable man would believe !

1 : that ne was assenting to the terms proposed by the
other party, and that other party upon that belief b
i enters into the contract with him, the man thus P
i - conducting himseltl would be eyually bound as if he :
had intended to agree to the other party's terms."

1

-

i A
! Pollock ¢B said in Cornish v _abington, (1859), 4 H. & a
|

F No. 549, at p. 556: l
i "It any person, by a course of conduct or by actual H
| expressions, g0 conducts nimself that another may A
‘ reasonably inrer the existence of an agreement .... Ly
whether the party intends that he should do so or 4l

™ not, it huas the effect that the party using that G
5 language or who has so conducted himselr, cannot il
; atterwards gainsay the reusonable inference to be 3{

m drawn trom his words or conduct." o
Ej ln Blay v Poliard and Morris, (1930) 1 KB 628, where {ﬁ
mo .
'- j
] one party signed un agreement ror diussolution of a x
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partnership without realising that it bound him to indemnify
the other partner in respect of past arrears of rent, he was
held by the Court of Appeal in England to be bound by the
terms of the written document even though the oral agreement
reached between the parties only related to future rent.

Serutton LJ said:

"As a general rule, mistake as to the legal effect of

vhat one is signing, when one has read the document,
does not avail:

1t would be very dangerous to allow a man over the

age of legal infancy to escape from the legal effect
of a document he has, after reading it, signed, in the
absence of an express misrepresentation by the other
party of that legal ettect.”

Having regard to these legal principles, 1 have come to
the conclusion that the betendants are bound by the terms of
the settlement which were reduced to writing and signed by

Counsel on the 15th June, 1Y8%; that the settlement related

only to the matters veing litiguted in the proceedings then

belore the Court; that the pefendunts were bound to make

the second payment ol £21,000 on the 15th July 1973, and
that as they falled to do so the rlaintifts are entitled to
an Order for possession of the premises referred to in both

sets of proceedingy.

With reterence to Mr. Kenny's last line o

See per Romilly, MR, in Powell v Smith. .
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L of detence, that the Court should grant relief against o
| I
torfeiture in exercise of its equitable jurisdiction, I do o
™ ‘
not consider that the situation is one where that jurisdiction i
. , ‘
g : can be exercised, und if it were 1 should be unwilling to do o8
| ?
r’ ) BO, There will, accordingly, be & decree for possession |
w $ agalnst the Defendants in respect of the premises referred to ‘;f
f i
; in both sets of proceedings, together with judgment for the %}',
‘ o
‘ sum of £21,000 as damages for breach of covenant us agreed P
]
F“’ i
! in the terms of settlement. - s
™ ) : “
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{ Counsel for the Plaintiffs:- WNial Fennelly SC; with him g

_ Brian Leonard BL (instructed i
e by Rory L. kgan & Co., '
| Solicitors). !
F' Counsel for the Derfendants:- Roger Kenny Bl (instructed by ;
| ] Donal ¥, Mchulirte & Co., *
: Solicitors). ‘
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Cages and other materials referred to:- i

)

Halsbury, Laws of rngland, 4th edn., Vol.9 pp 515/516
Taylor v Webb, (19357) 2 KB

m o Swinfen v uwinfen, 18 CB (18%6) 505
.[ .5 e s 0000000000000 SH &l\o (1861) 890
‘ E Gordon v uordon, {1951) IRr 3501V
3 Getting v Cloney, 48 ILTR 55 L
™o Phipson on pvidence, p.940, Par. 38(12) b
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