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THE COtlNTY COUNCIL OF THE 
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JACK BARRETT (BUILDERS) LIMITED 
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and 

JACK BARRETT (BUILDERS) LIMITED 
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JUDGMENT delivered on the  28th  day o f  July 1983 be 
* 

HEDERMAN J. /trp A* 

On the 30th Apr i  1 and 1 s t  May 1979 Mr.  Justice Gannon heard 

oral evidence i n  t h e  High Court proceedings brought by the 

respondent against  the appel l ant, and having considered the 
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a f f i d a v i t s  and documents before  him he gave a reserved w r i t t e n  

judgment on 2nd May 1979 on t h e  respondent's ac t ion  i n  t h e  High Court 

and t h e  appe l l an t ' s  motion dated 12th J u l y  1978 i n  t h e  same matter .  

I n  h i s  judgment t h e  learned High Court Judge he ld  t h a t  t h e  

respondent i s  n o t  ob l iged under and by v i r t u e  o f  t h e  permission 

(p lanning c o n t r o l  No. 10099) granted by  t h e  appel lant  t o  Farrmorr 

L imi ted  on t h e  10th August 1971, o r  by  t h e  permission (p lanning 

c o n t r o l  No. 10099) granted by t h e  appe l lan t  t o  t h e  respondent on t h e  

24th A p r i l  1972 and by t h e  app l ica t ions ,  plans and p a r t i c u l a r s  lodged 

by o r  on b e h a l f  o f  Farrmorr L im i ted  and t h e  respondent t o  const ruc t  a 

l i n k  road a t  Grange Road, Raheny i n  t h e  County o f  Dubl in and f u r t h e r  

ordered t h a t  t h e  appe l l an t ' s  motion o f  t h e  12th J u l y  1978 fo r  an order 

under s . 27 o f  t h e  Local Government (Pl anning and Development) Act, 

1976,to compel t h e  respondent t o  b u i l d  t h e  s a i d  f i n k  road do 

stand dismissed w i t h  costs. 

Frorn bo th  orders o f  t h e  High Court t h e  appel lants have 

appealed t o  t h i s  Court. 

On t h e  21st March 1972 Farrmorr L imi ted  sold, w i t h  t h e  co- 

operat ion o f  Pa t r i ck  Gerard Morr is ,  t h e  lands a t  Grange Abbey, 

Grange Road, Raheny i n  the  County of Dublin, t o  t h e  respondent fo r  
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t h e  sum o f  f290,OOO. 

P r i o r  t o  t h i s  s a l e  Farrmorr L imi ted,  through Prosper 

Development Company Limited, submitted a number o f  plans t o  the  

appel lant  f o r  t h e  development of t he  s i t e  of approximately 48 acres, 

2s a r e s i d e n t i a l  community. The lands i n  quest ion are bounded on 

t h e  n o r t h  s i d e  by  Grange Road, on t h e  west s ide  by t h e  Hole-in-The 

Wall Road, on t h e  east s i d e  by  a con t inua t ion  of Grange Road and 

on t h e  south by  t h e  lands of Donaghmede development. 

F i n a l l y  on t h e  30th A p r i l  1971 t h e  appe l lan t  received from 

Prosper Development Company L im i ted  an a p p l i c a t i o n  on beha l f  o f  

Farrmorr L imi ted,  f o r  a proposed development of t h e  area o f  

approximately 48 scres, fo r  t h e  e rec t i on  o f  521 dwel l  inghouses 

This a p p l i c a t i o n  ( re fe r red  t o  he rea f te r  as app l i ca t i on  

0778) included, as was necessary under t h e  Act, a d e t a i l e d  lay-out  

plan, t o  which I w i l l  r e f e r  l a t e r .  Permission was granted on 21st 

June 1971. I n  g ran t ing  t h e  permission t h e  appel lant  made i t  

c o n d i t i o n a l  on t h e  respondent f u l f i l l i n g  13 cond i t ions .  

Subsequently on t h e  14th September 1971 Farrmorr L imi ted  

submitted another development p l s n  fo r  t h e  same area (Plan D 1727) 

which waq refused on 12th November 1971. An appeal was lodged 
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on the  25th November 1971 by Farrmorr L imi ted  b u t  t h e  appeal was 

withdrawn i n  respect  o f  Plan D 1727 on t h e  6 th  March 1972 before 

the  s a l e  t o  t h e  respondent. 

Meanwhile on t h e  24th January the  respondent submitted a  

p lanning a p p l i c a t i o n  t o  t h e  appel lant  fo r  Grange Abbey, Grange 

Road, Raheny, County Dublin, i n  t h e i r  own name and w i t h  an address 

a t  18 F i t z w i l l i a m  Square, Dubl in. On t h e  form o f  app l i ca t i on  

i t em 6 which requ i res  a  d e s c r i p t i o n  o f  t h e  proposed development 

i n c l u d i n g  t h e  purpose f o r  which t h e  lands (and/or b u i l d i n g s )  are t o  

be used - " i f  f o r  more than one purpose g i v e  d e t a i l s " ,  and t h e  

respondent f i l l e d  i n  t h e  d e s c r i p t i o n  as "change o f  house type". 

I t e m  13 o f  t h e  a p p l i c a t i o n  form sets  ou t  o ther  re levan t  d e t a i l s  

and t h e  respondent 's r e p l i e s  are s e t  ou t  as fo l lows:  

"Lay-out and 1 andscaping as permi t ted  

by  Order P/1507/71, 29th June 1971, 

Reference D 778.l' 

The r e g i s t e r e d  re ference f o r  t h i s  a p p l i c a t i o n  i s  E. 109 and 

accompanying t h e  a p ~ l i c a t i o n  was a lay-out  map showing a  s l i g h t l y  

lesser* number o f  houses i n  t h e  development area and some 

boundaries ad jo in ing  t h e  p roper t y  t o  be developed. 

I am s a t i s f i e d  t h a t  t h e  a p p l i c a t i o n  by  t h c  respondent was 
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c o n f i n e d t o  an a p p l i c a t i o n  t o  change t h e  t ype  o f  house t o  be 

constructed, b u t  was i n  a l l  respects sub jec t  t o  t h e  lay-out  and 

1  andwaping as permi t ted  ;n t h e  p lann ing app l i ca t i on  re ference 

0.778 granted t o  Farralorr i n  June 1971. 

I n  t h e  o r i g i n a l  app l i ca t i on  by  Farrmorr, D 778, as already 

s ta ted  t h e r e  were 13 condi t ions.  One o f  those cond i t ions  

re fe r red  t o  a  t r a n s p o r l  ca fe  and se rv i ce  s t a t i o n  being omi t ted  

from t h e  development i n  t h e  o r i g i n a l  app l ica t ion ,  and t h e  o ther  

cond i t i on  re fe r red  t o  a  pedestr ian l i n k  and gap proposed between 

p l o t  527-528 and t h a t  i t  be re loca ted  between p l o t  543-544. The 

on ly  o ther  d i f f e r e n c e  i n  t h e  cond i t i ons  a t tach ing t o  t h e  

permission was t h a t  i n  t h e  Farrmorr development t h e  f i n a n c i a l  

c o n t r i b u t i o n  was i n  t h e  sum o f  $69,885 whereas i n  t h e  cond i t ions  

attached t o  t h e  respondent's permission, t h e  f i n a n c i  a1 c o n t r i b u t i o n  

was 268,010 only.  

On t h e  o r i g i n a l  s i t e  p lan  i t  i s  c l e a r l y  s ta ted what works are 

t o  be c a r r i e d  ou t  by t h e  loca l  A u t h o r i t y  i n  d e t a i l ,  i n c l u d i n g  the  

road widening and re-al ignment o f  Grange Road, t h e  widening by 

t h e  Local A u t h o r i t y  of Hole I n  The W a l l  Road, a r o u n d a b o u t  w h i c h  

p a r t l y  abuts on t o  t h e  respondent 's p roper t y  t o  be constructed by 
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t h e  Local Au tho r i t y ,  t h e  f o u l  sewage o u t f a l l  as designed by  Local 

A u t h o r i t y  and a t  t h e  sguth west o u t f a l l  complex i nc lud ing  a f l o o d  

p lan  t o  be designed by Local Au tho r i t y .  Over t h e  r a i l w a y  b r i d g e  a 

design and e rec t i on  o f  a new r a i l w a y  b r i d g e  and a n c i l l a r y  works 

by Local P u t h o r i t y  and a t  t h e  bottom of t h e  map d e t a i l s  a re  given 

o f  t h e  he ight  o f  t h e  wa l ls ,  t h e  w id th  o f  t h e  roads t o  be 

constructed by t h e  developers and through t h e  cent re  o f  t h e  

development a road markad "L ink Road" which i s  essen t ia l  f o r  

proper access t o  t h e  pub1 i c  roadway fo r  t h e  many houses t o  be 

b u i l t  by  t h e  developer south o f  t h e  l i n k  road. Plan E.109 

submitted by t h e  respondent on ly  shows on t h e  s i t e  map t h e  p o s i t i o n  

o f  t h e  new type  o f  house f o r  which permission was granted. 

The development p lan  re ference B. 109 p lanning c o n t r o l  10099, 

dec is ion  order  No. P597/72 was prepared by  M r .  Christopher Morr is ,  

a r c h i t e c t  f o r  Farrmorr and a l l  t h e  no ta t i ons  on t h e  development 

p lan  are  admi t ted ly  i n  t h e  handwr i t ing  and drawings o f  M r .  Morr is,  

who, i n  h i s  evidence s a i d  t h a t  he disposed o f  h i s  f i l e s  about 5 o r  

6 years a f t e r  Farrmorr s o l d  t h e  property,  except fo r  drawings and 

t rac ings .  He f u r t h e r  admitted i n  evidence t h a t  he was r e l y i n g  

on h i s  memory. He a lso s ta ted  t h a t  i t  was he who suggested t o  t h e  

Planning A u t h o r i t y  the  cons t ruc t i on  o f  t h e  Roundabout a t  t h e  end 



o f  t h e  l i n k  road. A t  Quest ion 411 he stated, r e f e r r i n g  t o  h i s  

notes on t h e  development p lan:  "That no te  would no t  imply 

commitment on t h e  p a r t  of t h e  County Council t o  doing t h e  l i n k  road". 

He f u r t h e r  suggested i n  cross-exa~ainat ion t h a t  t he  r r~at te r  o f  the  l i n k  

road and t h e  r e s p o n s i b i l i t y  f o r  cons t ruc t i ng  i t  was no t  resolved. 

On re-examinat ion M r .  Mor r is  said:- 

"My memory o f  t h e  s i t u a t i o n  was t h i s  - t h a t  

f o l l o w i n g  t h e  p r e l i m i n a r y  d iscussions and t h e  

e a r l i e r  p lann ing app l i ca t i on  i t wa5 c l e a r  t o  me 

and t o  my c l i e n t s  t h a t  t h e  quest ion o f  t h e  

cos t  o f  t h e  d i s t r i b u t o r  road was hung. I was 

i n s t r u c t e d  t o  make t h e  p lanning app l i ca t i on  

and t o  avoid g e t t i n g  what I would have 

considered was an almost c e r t a i n  r e j e c t i o n  i f  

I said  l i n k  road by Local Authori ty.  I l e f t  

ou t  t h a t  .I1 

Some o f  t h e  re levan t  cond i t ions  a t tach ing  t o  t h e  o r i g i n a l  permission 

granted t o  Farrmorr L imi ted  are as fol lows:- 

Condi t ion No. 2:- t h a t  t h e  development be c a r r i e d  ou t  and 

completed s t r i c t l y  i n  accordance w i t h  t h e  plans and s p e c i f i c a t i o n s  

lodged w i t h  t h e  a p p l i c a t i o n  save as i s  i n  t h e  cond i t ions  hereunder 

otherwise requ i red .  

Condi t ion No. 4:- t h a t  t h e  roads, sewers, water mains and other  



serv ices shown on t h e  lodged p lan  o r  requ i red  by t h e  development 

be constructed i n  accordance w i t h  t h e  Counci l 's  requirements f o r  

such serv ices.  

Condi t ion No. 7:- t h a t  t h e  lands requ i red  f o r  major road and 

roundabout proposals s ha1 1 be reserved f o r  such purposes i n  

accordance w i t h  d e t a i  1s t o  be agreed w i t h  t h e  Roads Design 5ect ion 

o f  t h e  Counci 1. 

Condi t ion No. 12:- B u i l i n g  Bye-Law approval s h a l l  be obtained 

and any c o n d i t i o n  o f  such approval s h a l l  be observed i n  t h e  

development . 

A l l  these cond i t ions  were a l so  inc luded i n  t h e  cond i t ions  

a t tach ing t o  t h e  permission granted t o  t h e  respondent 

re ference r e g i s t e r  No. E109. 

On t h e  21st January 1972 t h e  appe l lan t  gave n o t i c e  o f  

d isapproval  t o  t h e  respondent under t h e  b u i  l d i n g  Bye-Laws. 

I n  t h i s  n o t i c e  they  gave f o u r  reasons on which they disapproved o f  

t h e  p lans submitted - t h e  f i r s t  reason be ing t h a t  adequate d e t a i l s  

o f  t h e  roads had n o t  been submitted, t h e  second was t h a t  t h e  

de ta i  1s o f  t h e  water mains lay-out  had n o t  been submitted. T h i r d l y  

t h e  proposals r e  ser face water drainage are  n o t  s a t i s f a c t o r y  - and 
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f ou r t h l y  t ha t  sa t i s f ac to r y  long i tud ina l  sections o f  the fou l  

sewers throughout have no t  been submitted. This no t i ce  also advised 

the respondent t o  consul t  w i t h  the  Sanitary Services Department 

and Bu i ld ing  Control Department. On the  18th A p r i l  1972 the  

respcndent through t h e i r  then Managing Di rector  M r .  J.J. Bar re t t  

r' (now deceased) enclosed two copies of drawings numbered PF 7211 121314 

r together w i t h  two addi t iona l  copies o f  drawings No. PF 7711 showing 

I" the l a y  out  o f  the water main as agreed w i t h  the appel lant 's  

r Department. Also enclosed were two copies o f  the spec i f ica t ions f o r  

roads, sewers and pub l i c  footpaths. This l e t t e r  o f  18th A p r i l  1972 

was deal ing on ly  w i t h  the Bui ld ing Bye-Laws and the Sanitary 

Services Department and i n  my view i s  not  re levant  o r  admissible i n  

determining the issue as t o  whether o r  not  the developer was 

responsible f o r  bu i l d i ng  the l i n k  road. 

I am s a t i s f i e d  t ha t  $:hen one examines the lay-out on which the 

o r i g i n a l  app l i ca t ion  No. 778 was granted the plan speaks f o r  i t s e l f  

and there i s  no ambiguity as t o  the  work t o  be undertaken by the  

developer and the works t o  be undertaken by the Local Author i ty .  

C lear ly  the  l i n k  road which goes through the centre o f  the  

development and would measure approximately 717 yards i s  p a r t  o f  the r 



permission and condi t ions granted t o  the respondent i n  the erect ion 

o f  approxin~ately 500 houses i n  t h i s  p a r t i c u l a r  area. 

The f a i l u r e  o f  the  developer t o  put  i n  the l i n k  road has 

resu l t cd i n  the  res idents  i n  pa r t  o f  the esta te  being obl iged t o  use 

two unauthorised road connections made by the respondent, one of 

which gives access t o  Grange Road on the  eastern s ide of the  

development and the other which has been provided by bu i l d i ng  a short  

l i n k  road t o  provide temporary access f o r  residents i n  the south 

western po r t i on  o f  the esta te  across the  land reserved f o r  the 

l i n k  road and ad jo in ing an esta te  road which gives access t o  Grange 

Road. 

I n  the course o f  h i s  judgment i n  Readymix E i r e  Limited v. Dublin 

County Council and Min is te r  for  Local Government (unreported) (w i th  - 

which Walsh 3 .  agreed) given i n  t h i s  Court on the 30th Ju ly  1974, 

Henchy J. sa id  a t  p. 4:- 

"When a permission issues i n  a case such 

as t h i s ,  i t  enures f o r  the bene f i t  not  

alone o f  the  person t o  whorn i t  issues but  also 

f o r  the bene f i t  o f  anyone who acquires an 

i n t e r e s t  i n  the  property: s.  28(5). A proper 

record o f  the pernti ssion i s  therefore  necessary. 

This i s  provided f o r  by s. 8, which prescribed 

t ha t  a planning au thor i t y  sha l l  keep a 



r e g i s t e r  of a1 1 land i n  t h e i r  area a f fec ted  

by the  Act. This r e g i s t e r  i s  t h e  

s t a t u t o r i  l y  designated source c f  

a u t h o r i t a t i v e  i n fo rmat ion  as t o  what i s  

covered by a permission. The Act does no t  

i n  terms make t h e  r e g i s t e r  t h e  conclus ive or  

exc lus ive  record  o f  t h e  nature  and ex tent  of a 

permission, b u t  t h e  scheme o f  t h e  Act i nd i ca tes  

t h a t  anybody who acts on t h e  bas is  o f  t h e  

correctness of t h e  p a r t i c u l a r s  i n  t h e  r e g i s t e r  

i s  e n t i t l e d  t o  do so. Where t h e  permission 

recorded i n  t h e  r e g i s t e r  i s  sel f -conta ined,  

i t  w i l l  n o t  be permiss ib le  t o  go ou ts ide  i t  i n  

const ru ing  it. But where t h e  permission 

incorporates o ther  documents, i t  i s  t h e  

combined e f f e c t  o f  t h e  permission and such 

documents t h a t  must be looked a t  i n  determining 

t h e  proper scope o f  t h e  permission, This, 

because i n  t h e  present case t h e  permission 

incorporated by  reference t h e  app l i ca t i on  f o r  

permission together  w i t h  t h e  plans lodged w i t h  

it, 't i s  agreed t h a t  t h e  dec is ion  so n o t i f i e d  

must be construed by  reference n o t  on l y  t o  i t s  

d i r e c t  content  b u t  a lso  t o  t h e  a p p l i c a t i o n  and 

t h e  plans lodged. 

Since t h e  permission n o t i f i e d  t o  an 

app l icant  and entered i n  the  r e g i s t e r  i s  a 

p u b l i c  document, i t  must be construed 

o b j e c t i v e l y  as such, and n o t  i n  t h e  l i g h t  o f  

sub jec t i ve  considerat ions spec ia l  t o  t h e  



app l icant  o r  those respons ib le  fo r  t h e  

grant  o f  t h e  permission. Because t h e  

permission i s  an appendage t o  t h e  t i t l e  

t o  t h e  property,  i t  may poss ib l y  n o t  a r i s e  

f o r  i n t e r p r e t a t i o n  u n t i l  t h e  proper ty  has 

passed i n t o  t h e  hands o f  those who have 

no knowledge o f  any spec ia l  circumstances i n  

which i t  was granted. Since s. 24(4) o f  t h e  

Act a1 lows t h e  product ion  by a defendant of 

t h e  permission t o  be a good defence i n  a 

prosecut ion f o r  c a r r y i n g  ou t  w i thout  permission 

development f o r  which permission i s  required,  

i t  would be con t ra ry  t o  t h e  fundamentals o f  

j u s t i c e  as w e l l  as t h e  canons of s t a t u t o r y  

i n t e r p r e t a t i o n  t o  ho ld  t h a t  a permission could 

have v a r i a b l e  meanings, depending on whether 

spec ia l  circumstances known on ly  t o  c e r t a i n  

persons are brought t o  l i g h t  o r  not."  

I accept t h e  reasoning as quoted i n  M r .  Jus t i ce  Henchy's 

judgment as be ing t h e  proper p r i n c i p l e s  t o  be appl ied in t h i s  

case and i n  apply ing these p r i n c i p l e s  I an s a t i s f i e d  t h a t  t h e  

cons t ruc t i on  of t h e  l i n k  road as s e t  ou t  i n  t h e  o r i g i v a l  a p p l i c a t i o n  

i s  t h e  exc lus i ve  r e s p o n s i b i l i t y  of t h e  respondent. 

I would accord ing ly  a l low bo th  these appeals. I would dismiss 

t h e  p l a i n t i f f ' s  c l a i m  and make dec la ra t i cns  i n  terms o f  (a )  and (b! o f  

peragraph 15 of t h e  de;endantls counterc la im. 

Approved : 
A.J.H. 
28.7.83. 




