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This czse  i s  concerned wi th  t h e  v a l i d i t y  of a 

planning permission. It was granted t o  the  Hibernim 

S h i r t  Co. Ltd. and R.E. Flznagan and Sons Ltd. ( l  t he  

developers1)  f o r  shop/of f ice  development a t  39/41 Great 

S t rand S t ,  and 26 Lower L i f f e y  St . ,  Dublin, The 

a p p l i c a t i o n  f o r  planning permission was refused a t  

f i r s t  i n s t z n c e  by Dublin Corporation, t h e  p l a n i n g  

a u t h o r i t y .  The developers  eppealed t o  An Bord p l e a h a  

( ' t h e  ~ o a r d f ) ,  who allowed t h e  appeal and granted 

o u t l i n e  permission, 

There was no o r z l  hezr ing  of  t h e  appeal and 

Dublin Corporation seens t o  have been the  only p a r t y  t o  



make d i r e c t  r ep resen ta t ions  t o  t h e  Board i n  connection 

with t h e  appeal. 

Coras Iompair Eireann ( 'C. I.E. I )  wzs an i n t e r e s t e d  

p a r t y  because t h e  s i t e  i n  quest ion i s  s i t u a t e  wi th in  an 

area t h a t  has been earmarked by  C.I.E. f o r  development 

as p a r t  of a p ro jec ted  Dublin Transpdrtat ion Centre. 

Before t h e  Board disposed of  t h e  appeal i n  fzvour of t h e  

developers ,  C.I.E. had nade some i n d i r e c t  r ep resen ta t ions  

t o  t h e  Board through t h e  planning department o f  Dublin 

Corporation. But C.I.E. was n o t  a  p a r t y  t o  t h e  appeal. 

I n  the  l i g h t  of t h e  o rde r  t h a t  was lrade on t h e  appeal ,  it 

i s  t o  be r e g r e t t e d  t h a t  C.I.E. d i d  n o t  a c t i v e l y  2nd 

d i r e c t l y  c o n t e s t  t h e  developers1  appeal. 

Once t h e  Board's allowance of the appeal was announced, 

C.I.E. f e l t  zggrieved. This was because t h e  Board gave 

t h e  fcl lowing es p a r t  of i t s  reasons f o r  allowing the  appeal: 

"ivhile the s i t e  is  within an a r e a  which 

r a y  be a f f e c t e d  by C.I.E. proposals f o r  

Dublin Transportat ion Centre,  t h e  Board i s  

n c t  s a t i s f i e d  t h a t  i t  i s  an e s s e n t i a l  p a r t  
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of the  l and  requi red  f o r  such a cen t re  

and having regard t o  t h e  s t a t u s  of the  

r e l e v a n t  C.I.E. proposal ,  it i s  n o t  

considered t h a t  a r e f u s a l  of o u t l i n e  

permission f o r  t h e  proposed development 

. would be warranted by reference t o  those 

proposzls  . 
Three f ind ings  a r e  made i n  t h a t  .sentence: (1)  t h a t  the  

s i t e  is  wi th in  an a r e a  which g be a f f e c t e d  by C.I.E. 

proposals  f o r  Dublin Transpor ta t ion  Centre - when t h e  f a c t  i 
was t h z t  the s i t e  a f f e c t e d  by those proposals ;  (2)  t h a t  

t h e  Board was .nct s a t i s f i e d  t h z t  t h e  s i t e  i s  en e s s e n t i a l  

p a r t  of t h e  l a d  requ i red  f o r  t h e  Centre - when t h e r e  was 

no evidence t o  support  such a conclusion znd when such a 

conclusion was reached without  hearing C.I.E.; and (3) t h a t  

r e f u s a l  of  permission would n o t  be warranted by reference  t o  

those proposals  - thereby implying t h a t  t h e  C.I.E. proposzls 

were n o t  a r e l e v a n t  f a c t o r  i n  deciding a planning appl icat ion 

i n  r e s p e c t  of  t h i s  o r  any o t h e r  s i t e  wi th in  the  a r e a  of 

t h e  C. 1.2. proposels . 
Considering the  sweeping impl ica t ions  of those findings,  



- .  

i t  i s  n o t  s u r p r i s i n g  t h a t  C.I.E. moved t o  s e t  a s i d e  the  

order  of t h e  Board. It go t  a cond i t iona l  order  of 

c e r t i o r a r i  t o  quash i t ,  b u t  on the  hearing of t h e  

a p p l i c a t i o n  t o  hsve the  c o n d i t i o n a l  order  made abso lu te ,  

the  c a x e  shown by t h e  Board was allowed and the  condizional  

order  was discharged,  It i s  a g a i n s t  t h a t  order  t h z t  C.I.E. 

now appeals .  

While I th ink  t h z t  C.I.E. might h ~ v e  been b e t t e r  

advised t o  t ake  p a r t  i n  the  zppeal  as zn ob jec to r ,  it i s  

perhaps uneerstandzble t h z t  i t  d i d  n o t  expect t h a t  such 

adverse f ind ings  would be made wi thout 'hezr ing  C.I.E. 

Because such adverse f ind ings  were made, without  giving C.1.E. 

a proper oppor tuni ty  of present ing  i t s  s i d e  of t h e  matter ,  

I cons ider  t h a t  n a t u r a l  j u s t i c e  was n o t  observed and t h a t  

t h e  Board's o rde r  shoulc be qcashed. 

In  consequence o f  ~ d ~ i c e  given by d i f f e r e n t  exper t s  

over the  p a s t  tventy- f ive  years ,  C.I.E. i n  1976 adopted a 

propos-1 f o r  z Dublin Trznscor tz t ion  Centre which would be 

s i t e d  on each s i d e  of the  Lit 'fey between OlConnsll S t r e e t  
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and Cape1 S t r e e t  and connected by a tunnel  under the  

Liffey. Dublin Corporation were n o t i f i e d  of t h e  proposal. 

C.1.E. proceeded t o  acqui re  many p r o p e r t i e s  i n  the  areas  

t h a t  had been des ignated  f o r  t h e  proposed Centre, Dublin 

Corporation, as planning a u t h o r i t y ,  gave recogni t ion  t o  

the  C.I.E. proposal. For example, $n t h e  1980 Dublin 

Development Plan,  t h e  following i s  t o  be f0ur.d: 

"The Planning Authori ty  notes  t h a t  

Coras Iompair Eireann i s  considering a  

proposal  t o  e s t a b l i s h  c e n t r e 1  c i t y  

t r a n s p o r t a t i o n  t e rmin i  ad j oining Ormond h a y  

Lower and Wellington-Quay and genera l ly  

over  the  s t a t i o n s  i n  t h e  proposed Rapid 

R a i l  T r a n s i t  System and w i l l  co-operate 

i n  the  provis ion  by C.I.E. of any such 

t e rmin i  r equ i red  f o r  more e f f i c i e n t  t r anspor t  

se rv ices .  It  

I n  f a c t ,  no a p p l i c a t i o n  f o r  development wi th in  t h e  

des ignated  a r e e s  which would m z t e r i a l l y  i n t e r f e r e  with the 

implementation of C. I.E. I s  proposal  f o r  t h e  m b l i n  

Transpor ta t ion  Centre has been granted by Dublin Corporstion 

zs planning a u t h o r i t y .  It was i n  conformity with t ha t  
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p o l i c y  t h a t  Dublin Corporation twice turned down the  

developers  a p p l i c a t i o n  f o r  planning perk iss ion  i n  t h i s  case. 

They had no reason t o  expect t h a t  i n  the  developers '  appeel 

a g a i n s t  t h e  second of those r e f u s a l s  the  po l i cy  of Dublin 

Corporation i n  seeking t o  g ive  e f f e c t  t o  t h e  C.I.E. 

proposals would be overturned without  hearing C.I.E. But 

t h a t  i s  what happened. It was z c l a s s i c z l  example o f  

depar ture  from t h e  r u l e  of zlldi  a l te ram partem. 

This f a i l u r e  t o  observe n a t u r a l  j u s t i c e  was p a r t i c u l a r l y  

s e r i o u s  because t h e  p a r t y  a f f e c t e d  wzs C.I.E. C.I.E. i s  

t h e  n a t i o n a l  t r a n s p o r t  undertaking t o  which 

ape committed under t h e  Transport  Acts the  primary con t ro l  

and opera t ion  of t r a n s p o r t  s e r v i c e s  i n  the  S t a t e  and the  

provis ion  of t r a n s p o r t  f a c i l i t i e s  such as a Dublin 

Transpor ta t ion  Centre. Not a lone has C.I.E. wide powers 

ves ted  i n  i t  f o r  t h e  purpose of  e f f e c t u a t i n g  i t s  s t z t u t o r y  

remit unde1- t h e  Trz l spor t  Acts, but because A r t ,  65 of the  

Local Government (Planning End Development) Regulations,  1977; 

des igna tes  i t  as a 'pu' i~lic a u t h o r i t y '  f o r  the purposes of  
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s. 5 of  t h e  Local Government (Planning and ~evelopment)  

Act, 1976, t h e r e  i s  a  du ty  on the  Board.; "so f a r  zs may 

i n  t h e  opinion o f  t h e  Board be necesszry  f o r  t h e  performznce 

of  i t s  func t ionsn ,  t o  keep i t s e l f  inforked of Itthe p o l i c i e s  

and ob jec t ions  f o r  t h e  time beingt t  o f  C.I.E. It i s  not  

necesszry i n  t h i s  czse  t o  cons t rue  t h e  ex ten t  of t h e  duty  

t h a t  was thus  c a s t  on t h e  Board. It i s  s u f f i c i e n t  t o  

po in t  ou t  that  t h e  s t a t u t o r y  provis ions  pos tu lz te  i n  e 

case such as  t h i s  an informed l i a i s o n  between t h e  Bozrd 

and C.I.E. 

I n  d ismiss ing ,  without  g e t t i n g  r e l i z b l e  information 

on t he  mz t t e r ,  t h e  s t a t u s  of t h e  C.I.E. proposals f o r  a 

Dublin Transpor ta t ion  Centre as a r e l e v a n t  cons idera t ion  

i n  t h i s  planning zppezl,  and i n  f inding ,  without having any 

evidence on t h e  po in t ,  t h a t  i t  was n o t  s a t i s f i e d  t h z t  the  

s i t e  i n  ques t ion  i s  an e s s e n t i e l  p a r t  of t h e  l and  requi red  

f o r  such z c e n t r e ,  the  Bozrd n o t  only brezched a r u l e  of 

n z t u r a l  j u s t i c e  b u t  a l s o  d is regarded t h e  s p i r i t ,  i f  no t  

t h e  l e t t e r ,  of t h e  l i a i s o n  which t h e  s t a t u t e  envisages as  
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opera t ing  between t h e  Board and C.1.E. i n  a case such as 

t h i s .  

The exclus ion  of the  C,I,E. proposals  f o r  a Dublin 

Transpor ta t ion  Centre ,  without  g e t t i n g  'any d i r e c t  evidence 

a s  t o  t h e  p r e s e n t  s t a t u s  of those proposals ,  a s  a re levant  

cons ide rz t ion  i n  t h i s  plznning appeal ,  has  impl ica t ions  

that go f z r  beyond t h i s  czse.  If t h i s  exclusion i s  

adhered t o  i n  o t h e r  p l lnn ing  a p p l i c a t i o n s ,  the  C.I.E. 

p r o p o s ~ l s  w i l l  be s t u l t i f i e d .  The informztion before us 

i n  t h i s  case  does n o t  show whether o r  n o t  those proposals 

should be a d e c i s i v e  f a c t o r  i n  t h i s  plznning appl ica t ion .  

What i s  c l e a r  i s  t h z t  those proposals  cznnot be dismissed 

from cons ide rz t ion  without g iv ing  C.1.E. an opportuni ty of 

present ing  t h e  czse  f o r  g iv ing  e f f e c t  t o  thcse  proposals. 

The mat t e r  should be looked zt n o t  only i n  terms of 

the  r i g h t s  o f  C.1.E. As t h e  main n a t i o n a l  t r z n s p o r t  

undertaking,  C.I.E. a l s o  has  i t s  d u t i e s .  Amongst these i s  

t h e  dxty to  take  a l l  reasonable s t e p s  f o r  the  implementation 

of i t s  t r a n s p o r t  pol icy.  With t h e  b e n e f i t  of h inds ight  



i t  i s  probably r e a l i z e d  by now i n  C.I.E. - c i r c l e s  t h a t  it 

was l e s s  thzn  adequate t o  de lega te  t o  Dublin Corporation 

the  making of r ep resen tz t ions  t o  the  Board i n  t h i s  cass .  

The provis ion  o r  non-provision of  2 Dublin Transportat ion 

Centre i s  a mzt ter  o f  n a t i o n a l  concern 2nd t h e  funct ions 

of C.I.E. i n  the  ma t t e r  a r e  so impressed w i t h  publ ic  

i n t e r e s t  t i a t  i t s  o b l i g a t i o n s  a r e  i n  t h e  na tu re  of a  publ ic  

t r u s t .  If t h e r e  i s  t o  be a f r e s h  hearing before  t h e  

Board of t h i s  agpeEl, i t  i s  t o  be expected t h a t  C. I.E. w i l l  

r eques t  en o r e l  hearing a t  vhich  i t  w i l l  f u l l y  p resen t  i t s  

case.  Only i n  t h s t  wzy can t h e  relevance of t h e  plen o r  

proposzl  f o r  a  Dublin Transpor ta t ion  Centre i n  a planning 

a p p l i c a t i o n  of  t h i s  na tu re  be proger ly  zssessed. 

I vould allow t h i s  eppeal  and g r a n t  zn zbsolu te  order  

of c e r t i o r a r i  t o  quash the  order  of tne  Board. 


