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Jmes F e r r i s  ( 'the claimat' ) was eaployed 2s an 

insurance salesman f r a  1970 u n t i l  1983 by the Royd Liver 

R i e n d l y  Scc ie ty  ( ' the Society' ) . 

r&k o f  I n d u s t r i a l  Branch inspector and was earning an annual 

&ome of about E50,C03, mainly i n  cmniss ion .  i k c h  1983 Lle 

Carmittee o f  Management o f  the Sccie ty ,  having considered reprts  

of f i n a n c i a l  i r r e g u l a r i t i e s  , informed the claimant that he  was 

being sus$nded frcm h i s  d u t i e s ,  with b a s i c  pay of  535 a week, 

pending the outccnne of  inves t iga t ions .  

The c l a i n a ~ t  r ep l i ed  t o  L!is not ice  of s u s p n s i o n  by issuing 

a High C w r  t @ w a r y  s W n s  i n  3une 1983 i n  which he soucjht , zonsst 

other  t h i r g s ,  to have t!e p u r p r t e d  suspsnsion declared invalid.  



The summons a l s o  claimed "damages for breach of con t rac t ,  wrongful 

d ismissa l  and breach o f  t h e  p l a i n t i f f ' s  r i g h t  to na tu ra l  just ice."  

& appears from the statement of  claim del ivered on the 8th  J u l y  1983, 

frm the cor res~ondence  passing between the s o l i c i t o r s ,  and f r m  

t h e  a f f i d a v i t s  f i l e d  i n  t h e  proceedings, the expression "wrongful 1 

dismissa l"  i n  t h e  sunrmons was an e r r o r  (apparently a t y p i s t ' s  

error) fo r  "wrongful suspension. " It was an- error t h a t ,  as we 

s h a l l  see, had s e r i o u s  consequences l a t e r .  That it was an e r r o r  I 

have no doubt. Indeed i n  Apri l  1984 t h e  blaster of  the  High Court 

made an order  giving l i b e r t y  to the  claimant to s u b s t i t u t e  

" s u s ~ n s i o n "  for  "dismissal" i n  the  sentence I have quoted from t h e  

endorsement on t h e  s m r y  surronons. Since it is common c a s e  that 

the Socie ty  d i d  not  p u r p r t  to dismiss t h e  claimant u n t i l  t h e  10 

August 1983 (which was a£ t e r  the d e l i v e r y  of  the statement o f  claim) , 

the use o f  the e -vress ion  "wrongful dismissal"  i n  t h e  plenary summons 

cannot be s a i d  to be o the r  than a s l i p  - a s l i p  which was later, 

a l b e i t  be la tedly ,  corrected. ?he t r u e  nature of the proceedings 

is to be i d e n t i f i e d  by looking a t  a l l  the ~ l e a d i n g s ,  and they show 

t h a t  while they contained a reference t o  wrongful suspension, t h e r e  

was i n  r e a l i t y  no claim for damages for  wrongful d i s i i s s a l .  In 



( 3 )  

par t icu la r ,  the r e l i e f  asked for i n  the statement of claim show 

t h a t  such a claim was not pa r t  of the c l a i m a t ' s  case. 

\hen,  on the 10 July 1983, the Society resolved to dismiss t l e  

- 
claimant, h i s  r e s p n s e  was to scrve a notice of a p p a l  t o  the 

mployment * p a l s  Tribunal ( ' t h e  Tribunal') under the Lhfair 

Dismissals ?ct, 1977 ( ' t he  kt') seeking redress for what he 

contended was an unfair  disinissal. Tnis appeal c m e  on for 

hearing before the Tribunal i n  ibrch 1984. The High Court 

p r c c e d i n ~ s ,  bzsed on alleged wrongful susp=nsion, were then still 

pending i n  the High Court. 

hlen the  claimant 's  case was opened before the Tribunal it 

w a s  submitted on behalf of the Society that:the Tribunzl had no 

jur i sd ic t ion  to r u l e  on the  merits  of the  case. ?his submission 

was bas& on s. 15(3)  of the  kt, which is in the following terms: 

" \here  prcceedinqs .. . for damases a t  m n  law 

for wrongful disinissal &e in i t i a t ed  by or  on 

behalf of an et@oyee, the enployee s h a l l  not 

be en t i t l ed  t o  redress under t h i s  Act i n  respect 

of the d i sn i s sa l  to which the procedings re la te ."  

i;s 1 hare indic3t&, t..e su'missicn that proceedings for 

dzxages at c m o n  law for wrcngful dismissal had been in i t i a t ed  by 



the claimant rested en t i r e ly  on the f ac t  t ha t  the expression 

"wrongful dismissal" had been mistakenly used for  "wrongful 

suspension" i n  the  s u m r y  summons, which was issued some three 

months before any purported dismissal t o o k  place. It would be 

only by looking a t  the sumnary surranons ir: i solat ion tha t  a 

rl 

conclusion could be reached t h a t  the c la inant  had in i t i a t ed  

m 
proceedings for damages a t  cmmnn law for wrongful dismissal. ?his, 

however, is ap?arently what the  Tribunal did. It held t h a t ,  

because of the use of the  expression "wrongful dismissal" i n  the  

plenary summons, s. 15(3) of the  Act  applied. kcord ingly ,  it 

held t h a t  the  claimant was not en t i t l ed  to redress under the  kt. 

The aggrieved claimant proceeded to g e t  a conditional order 

of c e r t i o r a r i  to quash the Tribunal's ruling and a conditional order 

of mandamus to compel the  Tribunal to enter on a hearing on the 

merits of h i s  s ta tu tory  claim. hlen the hearing took place i n  

the High Court of the  application to make absolute those conditional 

orders notwithstanding cause shown, the cause shown was a l l w e d  

and the conditional orders discharged. Tnis appeal is from t h a t  

order. 



( 5 )  

me opinion of the Judge i n  the High Court w a s  that even 

if the Tribunal erred i n  holding that proceedings were initiated by 

the claimant seeking damages for wrongful dismissal, such a 

determination was within the scope of the p e r s  conferred on the 

Tribunal by s. 15(3) and accordingly was not liable to be quashed 

by an order of certiorari. It was, he held, an order made within 

jurisdiction and could not be quashed. 

The point, it seems to me, should be appoached on the basis 

of the extent of the jurisdiction that was given to  the Tribunal by 

s. 15(3). That jurisdiction m u n t s  to  a p e r ,  inded a duty, to 

refuse redress under the kt i n  respect of the dismissal to  which the 

proceedings relate, "where proceedings for damages a t  c m n  law for 

wrongful dismissal are initiated by or on behalf of [the claimant]". 

Note that the jurisdiction under the subsection is not given to  the 

Tribunal i f  it is of the opinion, or is satisfied, that a claim for 

damages a t  camnon law for wrongful dismissal is initiated. The 

initiation of such a claim as an objective fact must be proved before 

the Tribunal can exercise the jurisdiction given to  it by s. 15(3). 

If the Tribunal makes an order under s .  1 5 ( 3 )  when the  



initiation of the c o m n  law claim for dimages has not been proved, m 

the order w i l l  be invalid for being ultra vires. 

\ ha t  the Tribunal did in this case was not simply to decline 
0 

jurisdiction to decide the claimant's case on the merits, but also 
nq 

to seek to  exercise a jurisdiction to dismiss it under s .  lS(3) 

when the condition precedent for the exercise t ha t  jurisdiction 

m 
did not exist,  that is to  say, when the initiation of a claim fcr 

rrl - dtinages a t  comnon law for wrongful dismissal.had not been proved. 

'ihe Tribunal no less acts ultra vires or in excess of its F9 

jurisdiction when it seeks to rule a case under s. 15(3) when no T 

proceedings for damages for wrongful dismissal are initiated by 
ccn 

the claimant than when it purports to  exercise that -jurisdiction 
m 

when proceedings that have be+n initiated are wrongly construed as 
"1 

being or containing a claim for damages at corrrmon law for 

m 

wrongful dismissal. In both cases the necessary pre-cowlition 

F-l 

for the exercise of jurisdiction is wanting, the Tribunal i n  

P? 

seeking to oboerate s. 15(3) is acting without jurisdiction, and the 

order of L!e Tribunal is lizble to  be quashed on certiorari on the " 

as?lication of the person aggrieved. '1 

As to  the present case, being satisfied that the proceedin5s, 



relied on did not in reality contain a claim for damages a t  

cannon law for wrongful dismissal, I am-of the opinion that the 

order mzde under s. l S ( 3 )  is a nullity for having been made without 

jur isd jction . I would there'fore disallow the cause' sham and 

grant an absolute order of certiorari to quash it. Since it h s  

not been suggested that the Tribund w i l l  n w  be unwilling-to 

decide the statutory claim on its merits, I would mke no order on 

CL the zg$ication for an order of mandamus. 
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I agree w i t h  tf.,e j~dgment delivered by Blr. Justice Henchy. 
. 

I would like however to add some c m e n t s  of my own. 

hi i le  the Unfair Disaissals kt, 1977, made proq.7ision for 

redress for employees cnfairly dismissed from their employment, and 

for the determination of claims for.such redress, it nevertheless 

preserved by s. 15 the right of a person so dismissed to recover 

damages a t  c o m n  law for wrongful dismissal. That section however 

provided that a claim for such redress and a claim to  recover damages 

for wrongful dismissal were alternative remedies - the person 

dismissed could claim either rexdy b u t  not both. 

A c l t t i i n  under the k t  is, and is clearly intended to be, more 

advmtage-ms to the dismissed employee than is a claim for damages 



(2) 

fo r  wrongful d ismissa l .  The burden o f  proof is 'on t h e  employer - 

t h e  d i smissa l  is deemed, for  the purposes o f  t h e  A c t ,  to  be an unfa i r  

d i smissa l  un less ,  having regard to a l l  t h e  circumstances, t h e r e  were 

s u b s t a n t i a l  grounds j u s t i f y i n g  t h e  d i smissa l  (s. 6 ) .  The remedies 

a v a i l a b l e  to him a r e  re ins ta tement  i n  t h e  pos i t ion  which he  held 

immediately be fo re  h i s  d i smissa l ,  re-engagement e i t h e r  i n  t h a t  

p o s i t i o n  or i n  a d i f f e r e n t  p s i t i o n  which would be reasonably s u i t a b l e  

fo r  him, or compensation no t  exceeding 104 weeks remuneration i n  

respzt o f  t h e  employment from which he was disniissed (s . 7)  . In 

t h e  i n s t a n t  c a s e  t h e  exployer a l l e g e s  t h a t ,  because t h e  p lenary  

s m n s  i ssued on behalf  o f  t h e  claimant included a c la im f o r  damages 

for wrongful d i smissa l ,  he is debarred by s. 15(3)  o f  t h e  kt from 

claiming redress  under t h e  kt, and t h a t  the re fo re  t h e  advantages he 

might o b t a i n  under t h e  kt a r e  n o t  open to h h .  

The p lenary  summons was i s sued  on t h e  23rd June 1983, some seven 

weeks before  he  was  dismissed on t h e  10th  August 1983. In t h e  

p lenary  summns he claimed a d e c l a r a t i o n  t h a t  h i s  purported 

sus2ension on t h e  23rd blarch 1983 was inva l id  and o f  no e f f e c t ,  and, 

i n  add i t ion  to other dec la ra t ions  and in junct ions ,  he  claimed 

"Damages f o r  breach o f  Contract ,  wrongful d ismissa l  and breach of 



the  P l a i n t i f f ' s  Consti tutional Rights to na tura l  Just ice ."  As Mr. 
'T 

Jus t i ce  Henchy has pointed o u t  i n  h i s  judgment, the  w r d  "dismissal" m 

was a ty-,istas e r ror .  The t rue  posit ion was disclosed i n  the  "1 

statement of claim, which was delivered on the  8th July 1983, i n  
'-9 

which the  claim of the  p l a i n t i f f  was base6 cn the purported . 
T 

suspension i n  March; i n  the  r e l i e f  claimed the w r d  "suspension" 
m 

had been subst i tu ted for  the  word "dismissal" i n  respect  o f  the 

f-7 

claim for damages. The matter does not however end there.  Four 

T 

days a f t e r  del ivery of the  statement of claim the  claimant issued 

mr 

a not ice  of motion claiming ( in te r  a l i a )  a mandatory order c m p l l i n g  

the  defendants to allow him to car ry  ou t  h i s  du t i e s ,  and an order r l  

t ha t  t he  defendants should pay him the sum of E13,600, being h i s  loss 9 

of earnings s ince  h i s  p u r p r t e d  suspension. 'Ihe r a t i o n  was heard 
7 

by Keane J. on the  25th Ju ly  1983, and he reserved h i s  judgment, 
T 

which he delivered on the  29th Ju ly  1983, refusing the  application 
T 

for  the  orders sought. The employers, who vigorously contested 

r*I 

t h a t  m t i o n ,  could not have been under any misap~rehension as to 

F1 

the nature of  the  proceedings which were brought by the  p l a i n t i f f ,  

Iml 

especial ly  when it is borne i n  mind t h a t  a l l  the steps i n  the act ion 

T up t o  the  end of July ,  1983 were taken before the  p l a i n t i f f  was i n  



fact dismissed. 

(3-1 the 8th September 1983 the claimmt appealed to  the 

m2loyment Appesls TriblUIdl for recfress under the kt. (31 the 16th 

September 1983 the employers gave notice of appearance, and one of 

the g.rounds upon which the appeal wuld be contested was therein 

stated as follows:- 

"The Appellant has sued the respondent 

under Common Law procedures for dmages for 

wrongful dismissal which proceedings are 

being defended. A copy of the issued Plenary 

Surrmns is attached hereto. kcordingly the 

mployment Appeals Tribunal has no jurisdiction 

i n  this case." 

When the claimant's solicitor received this notice of appearance, 

he immediately wrote to  the employers' solicitors informing them 

of the circumstances i n  which the typographical error in the 

plenary summons had occurred. He pointed out that this was borne 

out by the wording of the statement of claim,which was prepared at  

the same time as the plenary smns,and by the fact that the 

claimant had rlot been dismissed when the plenary s m n s  was issued. 

Tnere was no reply to that le t ter .  There was therefore no dismissal 

i n  respect of which any proceedings a t  c m n  law could have been 



brought when those proceedings were ins t i tu ted .  Although they 

were fu l ly  aware of the  t r u e  posit ion when the..hearing before the 

Ehployment Appeals Tribunal took place i n  Ibhrch 1984, the employers 

nevertheless sought to take advantage of the f a c t  t h a t  the word 

'dismissal '  hid been used i n  error i n  the  plenary s m n s ,  and the 

Tribunal accepted the i r  submission. 

For the reasons given by Mr. Ju s t i ce  Henchy i n  h i s  judgment, 

I: en t i r e ly  agree t h a t  i n  the circumstances of this czse the  order 

made by the Bnployment Appeals R ibuna l  was one which was not made 

within jur isdict ion and which was therefore a nu l l i t y .  I would 

accordingly allow the appeal and concur i n  the order proposed by 

bIr . Jus t i ce  Henchy. 


