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THE L~RUT&HANT BAILIFF: The Plaintiff and the Defendant, 
formed an association, invested in in To hold 
the property, they formed a Company in 
Investments Limited in which each of them 

with the name Fedora 
held cent of 

the shares, even though it was common ground that the Defendant 
had provided more of the for the of the 
known as Villas lOB and 110 Dunas Douradas ("the property") in the 

This has now been sold at a and the 
are in dispute as to how the proceeds should be divided 

between them. 

This di e arises not only with re to the aI, 
profit whioh was made but also as to the division of the net 1' 

income which arose on the property whilst Fedora Investments , 
Limited owned it; and as a subsi to these grounds the ! 
Plaintiff demands the return of some £12,053.10, which he I 
was drawn out of the Company's funds and wrongly paid away by the ,I' 

Defendant. 

The Plaintiff's case is put in this way. Fedoza to li 

the parties as joint beneficial owners, and that either on that ,i 

basis or on the basis that if there were in then 
by of law there should be an ,the I 
assets of the the net value of the shares of the 
Company after paying out the loans due by the to each I 
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shareholder. Alternatively it should be 
rules of Law. 

The Defendant claims first that any 
made for the Company or for the benefit of 

ies, and were made with the 

a ccorCLLIlU to the 

out were either 
either or both the 

and or 
alternatively with the tacit consent of the Plaintiff. 

As to the sharing of the s, the Defendant denies that 
the falls to be treated as an equal She 
claims that each had agreed to provide fifty per cent of the 
purchase ce but that the Plaintiff had refused or 
neglected to provide his share. She further pleads that in 

1988, or 1989, the that 
the be sold and subsequently the 
the two in to their initial investment 

Certain facts are First, the Plaintiff 
£30,840.00 towards the price and the Defendant £69,862. 
Second, the was sold for £161,412.00 after deduction of 
the Agent's commission. Third, that there was some profit 
obt from lett the or to a the 

were after the sale had 
been remitted to Jersey, the Defendant removed, on the 25th 
August, 1989, £105,000.00 and on the 4th S ember, 1989, 
£10,000.00 from the Company's account. 

The Plaintiff is aged 53. He has had a variety of 
oc ions, not as a sman but more recently as a 
pUblican and bookmaker. He has in the past clearly had 
substantial assets. He had met the Defendant in the 
Autumn of 1985 in Weybridge and, although married, as he still is, 
went to live with her at her house in Chobham in , 1986. 
As racing was then snowed off, he went with her 
they met a Mr. John Hammond who, it would seem, 
operating in the 

to portuo'a.L, where 
is an Estate 

As was snowed off in February, 1996, they went 
back to Portugal a in , 1986, and this time they 
committed themselves to the purchase of the property. The 

was by stage payments over 18 months from January, 1986. 
The Plaintiff paid the whilst the who sold her 
house in Chobham and subsequently her business, provided the bulk 
of the and the up of the. company 
in Jersey. 

Hefore dealing with the evidence it is as well to say 
at the outset that we find neither witness to be reliable and we 
have the gravest doubts about the safety of relying on any 
statement from either of them which is by 
evidence or is 
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In his evidence the Plaintiff claimed that the plan as 
outlined was that would do everything "down the middle" that 
is that would share the profits Had he been 
asked for a written agreement, he would have felt that his 

would have been sullied. He had not, he made an 
contribution because at the time he was not aware that the 

difference between the parties wes so great. Although not 
we find this assertion coming from a man with 

his experience in business to be truly astonishing. He made no 
att subsequently when in funds to bring his share up to 

He he said, that it would be for their old 
age. 

The property was out for a short time in 1986, 
the whole of 1987 and 1988 and the first half of 1989. We will 
return to the from the in due course. 

We should In 1989 Mr. Bammond advised them to sell. 
pause here because although the lived 
from time to time and dependent on the 

apparently 
movements of the 

nrDTlerr.v, that is Dunas Plaintiff's wife, did so not at the 
Douradas, but at one known as Qutnta Mimosa, in of which 
the Plaintiff told us he claimed a half share. However, a letter 
was from the Defendant's adviser 
that he was claiming £63,253.00. No evidence was put to us, 

from mere assertions of dubious weight, by the Plaintiff to 
contradict this. 

the caused the 
the Plaintiff arrived there in February, 

of Quinta Mimosa, 
19S8, after selling his 

until after the 6th business with a view to out of 

was 

and 

, 1989. 

When it came to the sale of the 
he said a joint decision. 

the parties early in 1989 
in of that year. 

pr'olle:rty, Dunas it 
I seems that Mr. Hammond 
and a sale was duly arranged 

The Plaintiff claimed that there was no discussion as to the 
and in cross examination he said he became nervous because 

proper accounts were not being prepared although he himself 
appears to have done nothing about it. In a discussion he had he 
said he told the Defendant that he would 

'-''''I-'J..,al to shareholding". of 
half. Asked what he meant 

He would, he said, 
the of 

he, in our view prevaricated, and not for the first 
that he had expected to put in the same amount, 

that he thought he had in more than he claims in his 
Order of Justice. 

Subsequently the Defendant in terms told 
he could write out a cheque for £47,000.00. 

he that 
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The Defendant's evidence in chief ~as that after complet 
the sale the , then together, went on Troon. 
During late August it was that the Plaintiff's share would 
be terms) 30% and hers 10%. She was anxious to settle with 
him; his wife, she was his assets and she did not 
want her money involved. She out the had a 
copy each and them. She was, she said, 
resumed their in December, 1989, came to 

for a car auction. Be said nothing, even when they went 
to the Bank She first learnt of disagreement in 
8nrl.~, 1990, when it came as a great shock. Since then she has 
had difficulties and the Portuguese Police have been 
involved. 

The Defendant 
whether it was 
10/30, in reply to 
had been 

was pressed on her evidence. 
in late August that the 

which she maintained that from 
that the would be ·thus. 

When asked whether this had been so from the 
that she so. 

She was asked 
was to be 

the outset 

she 

Towards the end of they had and both wrote 
the down. They 

sing other 
them. They had 

were, de te her earlier assertion, 
s ventures but failed to agree on 

the once or twice and they both 
copy, she opined, was probably in wrote the division 

the garage at 
down. Her 

Mimosa. 

Asked what she had agreed she replied that it 
was to get back the initial investment and then divide the balance 
70/30. 

They that she would £11 000.00 and he would 
£47,000.00 plus a bit extra, and gave him a blank cheque. 

She then added that they agreed not the exact figures but the 

Neither side have ced this paper and we take leave to 
doubt whether it ever existed. 

What was, however, clear from an examination of the accounts 
was that the Defendant obtained a value date for her two tranches 
amounting to £115,000.00 on the 25th August, 1989, whilst the 
Plaintiff obtained his later in ember when she opened his 
account. 

Her was that this was an account about which his 
wife did not know and was hence in a denoted account. 

I 

I 



Mr. Hamrnond's office was at the foot of 
Mimosa and this was convenient. 

at 

Certain other actions about this time appear to us to be 
relevant. According to the Plaintiff, he had, as the weeks 

become worried that the money had not come 
his account, rang the bank on the 24th October, 1989, upon which 
the Plaintiff wrote to Hambros at once and insisted on joint 

The Defendant's reply in cross examination was that 
he had only insisted on 
himself from his wife. 

in , 1990, to save 

Notwithstanding these there seems thereafter to have 
been another reoonciliation when the came to in 
November or December, 1989. 

When asked why the account was sent to her address at 
in 1990, Defendant replied that this was 

because they were once again living together, (though 
started at or about that 

Our f is that there was, in fact, 
the division of the 

during or after the sale of the 

no agreement 
before, 

In these circumstances it falls to the Court to decide on the 
basis. 

We have no doubt but that we the s to us 
by Advocate Bailhache. The formed a company to 
the Dunas Douradas. They lent the company 
different sums of money. These sums were detailed in the Order 
of Justice at par 7 and they are to be r and the 
holders of the shares are then to receive the balance of the 
profit in proportion to their shareholding, that is 50% each. If 
the Court is wrong in finding that the proceeds should be 
apportioned in this way, and that the profits should be 
apportioned as if on a partner then we come to the Same 
conclusion. 

There was no local authority put to the Court; the 
s relied on by the so far as relevant, are very 

old. In those circumstances the Court finds the law is not 
settled and adopts the approaoh set out by, it would seem, the 

Partner Act, 1890, and I quote from 
200 at p.114: 

partnersh1p, 
contributed 

In settl 
after a d1ssolut1on of 

the f1rm's assets, including any sums 
the to make up losses or def1cienaies 

of oap1tal, are app11cable in the 
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(1) .in of tbe firm's dabt ..... nd liabilitie .. to per .. on .. 
vilo are not ; (2) in to eaob partner 

wbat is due from tbe firm to him for advanoes ..... 
distinct from oapital; (3) in to eaoh 
rat what is due from the firm to bim .in respect of 

and (4) in any residue among the 
in the proportion in wbiah are divis.ible. 

In the ab .. ence of oontraq agrn!e,ne,nt the amount payable by 
of tbe share of a deceased or the otber in 

outgoing partner is a debt from the other partners aocru.ing 
at the d ... te of death or as the case may be." 

We turn now to the of the income of the 
and we propose to deal with this quite shortly. No form of 
accounting was by the iea who both claimed to have 
lavished sums of money on one another. We were details of 
endless and s and received very little in the way 
of sati evidenoe by either party. The plaintiff claims 
that the Defendant did all the for the property and 
this we it is clear that On ocoasion he her. 

The Plaintiff's assertion is that this was a fund for 
their old age and was to be kept separate, whilst the defendant 
asserts that it was to provide funds for their int living 
expenses, inoluding items for herself and the nr'Ol)erty Quinta 
Mimosa at which they from time to time resided; and where the 
Plaintiff now resides having locked the Defendant out, 

to in Portugal. 

It is clear that the monies were used as the Defendant 
asserts. The first question for us to deoide is whether 
were so used with the Plaintiff's and assent. 

Having heard the evidence of both parties we have no 
hesitation in finding that the Plaintiff well knew what 
was happening and assented to the use of the funds as they were 
used by the Defendant. The olaim under paragraph (11) of the 
Order of Justioe for 053.10 is therefore struck out. 

We have been addressed on the question of interest. In this 
oase, we order that no of interest be made either side 
to the other. 

There are, it appears, odd sums in the account not related to 
the account: these too must be divided If the 

cannot agree on the final oalculation 
they must go before the Greffier. 
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