
ROYAL COIJRT 
(Samedi Division) 

6th June, 1997 

Before: The Judicial Greffier 

Between Michael Gardon £Jiarsh First Plaintiff 

And Monica Gabri.elli Second Plaintiff 

And Associat.es Limited Third Plaintiff 

And Rabert John Young Defendant 

the Plaintiffs for SUlmmlary Juclgment. 

Advocate P.e.Sinel for the Plaintiffs; 

Advocate D.F. Le for the Defendant. 

THE JUDICIAL GREFFIER: On 15'0":1 April and 14th Hay, 1997, I heard the 

their advocat.es in relati.on to the pla.i...,[),tiffs' 

SUITll"'1l0ns Summary the Defendant ~ 

ThJs action relates (which I shall 

5 hereinafter refer to as lithe investment claimH) that the 

Defendant owed US$1 00,000 to the 'I'hird Plaintiff and to 

hold this on behalf of t:r~e First and Second Plaintiffs in order 

that it might be invested as of the in the currency 

markets which the Defendant was perf either through 

10 s or on behalf of the Plaintiffs and other 

companies and to a claim that the Defendant o,,-ed oertain 

comnlissions to the Third Plaintiff (which I shaLL hereinafter 

refer to as "the commission claimH
) It is that by late 

1993, the investment of US$100,OOO had increased to more 

15 than US$210,OOO In late 1993, the Defendant provided Advocate 

Sinel with a for the sum of £200,080.03 drawn on his joint 

bank account with his wife held with the Bank of Bermuda 

Limited, in St. Peter Port, in of the 

investment and the commission claims. The did not 

20 a payee but authori was to Advocate Sinel to fill in the 

payee~ This was not met and the Defendant is 

no'!,V' that any sum which was due to the Plaintiffs was not 

due by him but by one of his associated c es (which is 

hereinafter referred to as ) ~ rrhE: Defendant is also 

25 al that it is not clear as to which of the Defendants has 

the benefit of the investment claim_ 

The in relation to , in 

follow those in England and the to me from 

30 various sections of the White Book to which I referred in the 
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(27 th 

The first trlO 

read as fol1ows:-
of section 1 

"Defendant"s affidavit - The defendant's 
affidavit must ucondescend upon 
particulars,u and should, as far as 
possible, aeal specifically with the 

aintiffffs claim and affidavit, and state 
cl and conci what the defence i51' 

and what facts are relied on to it, 
It should also state wl!ethar the defence 
goes to the whole or of the and 
in the latter case it should the 

A mere denial that the defendant is 
indebted will not suffice unless tile 
on which the defendant relies as sh 
that lH? is not indebted are stated~ If the 
affidavit commences with a statement that 
the defendant is not indebted to the 

aintiff in the account cl or any 
part there it should state the 
defendant is not so and state the 
real nature of the defence relied on. U 

The text of the opening para 
section reads as follows: 

s of 

"Leave to defend - uncondi tional leave - The 
power to summary j under 0.14 is 
"intended to to cases where there 
is no reasonable doubt that a tiff is 
entitled to j , and where therefore it 
is i ent to allow a defendant to 
defend for Jllere purposes of delay". ,~s a 

e, where a defendant shows 
that he has a fair case for defence, Or 
reasonable for set up a 
or even a fair lity that he has a 
bona fide he t to have leave to 
defend. 

Leave to defend Jllust be 
clear that there is no real 
question to be tried; that 

unless it is 
substantial 
there is no 

dispute as to facts or law which raises a 
reasonable doubt that the aintiff is 
enti tied to judgm'3nt 
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0.14 was not intended to shut out a 
defendant who could show that t..l'1ere 5<laS a 
triable issue cable to the claim as a 
whole from 1 his defence before t~'1e 

Court #' or to make bim liable in such a case 
to be on terms of into Court as a 
condi tion of leave to defend. Thus in an 
action on bills of e;cchange f where tl1s 
defendant set up the ea that were 

part of a series of Stock 
and asked for an account, it 

was held to be a clear and entitled 
the defendant to unconditional leave to 
de£end.. HThe summary jurisdiction conferred 

this Order must be used with great care. 
A defendant t not to be shut out from 

unless it is very clear indeed 
that he has no case in the action under 
discussion." judgment under this 
Order should not be granted whell any serious 
conflict as to ma t ter of fact or a11Y real 
difficul as to matter of law but 
however difficul t the of law once 
it is understood and the Court is satisfied 
that it is e, it will ve 
final j out of 
stock transactions, the Court 
should be very slow in allowing the 
j!J.aJ." tiff to take j t wi thout trial or 
in payment into Court a condition of 
leave to defend. 

,,,here the defence call be described as more 
than but less than e, leave 
to defend should be, where 
the events have taken ce in a coun 
wi th different mores and laws" Pi! 

Contin with a quotation from section 
further down -

"On the other a defellce need 
not be shown. The defellce set up need 
show that there is a triable issue or 
question or that for some other reaSOll there 

t to be a trial; and leave to defend 
ought to be ven unless there is no 
defence in law such as could have been 
raised on the former demurrer to the ea 
and no of a real defence 011 the 
question of fact. Where there are 

ained features of botl1 the claim and 
the defence which are dist because 
they bear the appearance of falsi and 
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disreputable business dealings and 
onable conduct" the Court should not 

make tentative assessments of the 
chances of success of the parties or the 
relative s of their or bad 
fai tJl", and should not on such an examina t.ion 
grant the defendant conditional leave to 

but should vs l1nconditiona1 leave 
to defend. 

In an action a bank cl to recover 
sums due under a guarantee of a company's 

the <Jl1aran,tolC5., 
wbo were directors of the company", that the 
receiver nted the bank under a 
debenture issued the company was 
of igsnce in reali the company J's 
stock at a gross underva111e because the sale 
had been held at the wrong time, and had 
been insufficien advertised and 

and that the bank had interfered 
!vi th the conduct of the raised 
triable issues and the defendants were 
entitled to unconditional leave to de.fend." 

The fifth on page 150 of the 1993 
White Book of the same section commences as 
follows:-

P" u",,"uli of a 
to defend ol1ght 

1'Where there is "'a fair 
defence ll uncondi tional leave 
to be ven"H 

The timate of section 1 
commences as follows:-

Even thou 
es J:aDJ.J,m,eo" 
of there 

the defence is not clearly 
reasonable 

a real defence, leave to 
defend should be " 

Section 1 commences as fol10w5:-

HSome other reason for trial The former 
O. 74,r. 1, that the defendant silould 
have leave to defend if he "shall disclose 
such facts as may be deemed sufficient to 
entitle him to defend the action " 
These words were in r.3(1) by the 
words that tile defendant should have leave 
to defend if he satisfied the court "that 
there t for some other reason to be a 
trial" of the claim or to which the 
summons for j t relates. These 
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are wider in tl1-eir scope tl]an 

the £ormer~ .It sometimes 

defendant may not be .:."'1ble 

His.sue 0:::: in dispute w.nich 

ou t to be tried," nevertheless ~t is 

app,srent that for some Oth.3Y reason there 

t to be a trial" ,t 

Section 1 o c~m.mences as £0210;.,.r$:-

of fact T:he 

are laid down in cases decided under this 

Order. Leave to defend should be van 

where the defendant rai.ses any substantial 

question of .fact which to be tr.ied; or 

tJ"lere is a fair dispute to be tried as to 

the ~~eaning of t~'Je document 01] ~lhich the 

claim is or uncertain as to tile 

amount actually due; 
in t.ile 

such as alle 
of the tiff 

company; or non-delivery of all the 

and excessive or whether there had 

~~ tati=~. = 
where the facts are of such a nature 

as to entitle the defendant to te 

the plaintiff or to cross examine his 

witness on his affidavit; or 

or whether the aintiff has fulfilled his 

o£ the contract; or inferiority of 

work done; or a where there 

is a reasonable doubt of 1:ds liabili or 

as to the amount of his liability; or where 

on the facts sworn to there is a facie 

case on both sidess u 

Next section 14 

£0110w5:-
4/1 commences as 

of laM" - Leave to defend should be 

van where a: di££icul t question of law is 

raised; e.g. whether the claim is in 

respect transaction; or 

on 

Nevertheless.f if the t is clear and the 

Court is satisfied that it is really 

leave to defend ,.il1 be refused. 

Thus ff e~g~ where the words of the statute 

under which the action was cl 

made the defendants liable, the court 

refused to leave to defend." 

The Plainttffs; firstly submit that it does not matter to 

t>'"lhich of them the investment claim is due. in thei:-
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amended Order of Justice that ini the U8$100,OOO 
to the Third Plaintiff but that it VIas transferred in ay'der to be 
held the Defendant on behalf of the First and Second 
Plaintiffs. They also allege that the additionaJ sum for 

5 commission of just over US$50 iI 000 was owed to the rrh.J.cd Plaintiff 
but do not t in the amended Order of Justice, that 
this 't.vas to the First and Second Plaintiffs ~ ..Po. further 
confusion arises from the fact that in 7 of the amended 
Order of Justice that the which \'las 

10 was to the .First Plaintiff ~ In hi s amended Answer! the 
Defendant eads that all sums which were due were owed 
A.nagrarn to the Third Plaintiff ~ Advocate Le Quesne t on behalf of 
the Defendant f submitted that if I were to Judgment 
then I would have to be satisfied as to the identi of the 

15 creditor in relation to this natter. This must be correct. 

20 

Al th01Jgh the Plaintiffs could as the claim to anyone or more 
of them in order to the situation, they have not 
that they have done this and I cannot see that it can ever be 
right for a Court to in favour of three Plaintiffs 
where it is unsure as to which of them has the benefit 
of the claim. I shall return to tnlS issue later when I review 
the matters tha.t were before me~ 

Once the hurdle of the identity of the owner of the 
investment claim has been passed, the Plaintiffs have two 
alternative lines of claim in relation to this matter~ The first 
line of claim is that the Defendant is the ate debtor. 
The second line of claim is that, even if the Defendant is not 
the te debtor! there is a valid claim him 

30 virtue of the issuing of the 

3.5 

40 

45 

50 

Advocate Sine1 brought to my attention a number af matters in 
of his clients' contention that the investment claim is 

due by the Defendant and these were as follaws:-

( 1 ) First ,by a letter dated 16th October:, 1991, the 
Defendant sets out a that the First plaintiff 
invest US$lOO,OOO of his o"n ill a foreign exchange 
scheme. The suggestion is that the monies be 
transferred to be held Box Limited, and that 
will be held for the First and Second Plaintiffs 
jointly. There is a suggestion that the Defendant and 
his wife "ill to each of the First and Second 
Plaintiffs a letter that the relevant monies 
are due to the First and Second Plaintiffs jointly. 
Advocate Sinel submitted 'that Box Limited wa.s the alter 
ego of the Defendant and his wife and this was not 
disputed Advocate Le Queene. On the last page of 
that letter there is a statement that if this route is 
taken then the Defendant wi.11 have the money. Advocate 
Sinel, therefore, submitted that the monies were to be 
held by the Defendant and his "ife on behalf of the 
First and Second Plaintiffs. 
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(2) On 16th June, 1992, there wes a letter written to the 

(3 ) 

(4) 

(5) 

Second plaintiff ~hich referred to a 
of "your US$100,0001l~ 

When the was issued it was issued not on the 
account of Anagram but on a joint account of the 
Defendant and his Vlife~ 

With that there was contained 2 note addressed to 
the First plaintiff on the Defendant's headed paper 
iilhich refers to the Defendant a to th,e 
First Plaintiff of US$.300, 000. 'I'hat note also refers to 
a final netting off to include s due from the 
Defendant to the First Plaintiff. 

Finally, I had before me part of the transcr of 
interviews conducted various people including 
Advocate Sinel with the Defendant during 1995. The 

includes a note that the Defendant "vas asked 
'1what has to Michael's personal investment?[f 
and that the J::,eply was III short of money and I still 
0';.118 tJfike some money ~ Ii 

t this, Advocate Le Quesne ratsed a number of other 
matters which he said worked in favour of the Defendant and which 
were. as follows: 

(1) 

(2 ) 

(4 ) 

The important letter of 16th October, 1991, '''as written 
on 1'.nagram paper. Advocate Le Quesne also submitted 
that it was not clear as to whether the investment of 
U5$100,000 had been set up in the way suggested in that 
letter or in some other way. 

The letter of 16tt June, 1992, addressed to the Second 
Plaintiff in relation to the reva1uati.on was also 
written on paper and was addressed to the Third 
Pla.intiff. 

A note of the value of the US$100,000 investment as at 
18/8/93 was on paper and was included in with 
figures relating to the TTS and TTS-F and other 
investment schemes 4 Advocate Le Quesne submitted that 
this tha~ this investment was treated in 
a similar way to the other schemes and that as all the 
main schemes were run and monies held by 
this implied that this was also ening to the 
US$100,000 investment. 

In paragr 3.1 of his affidavit in answer the 
Defendant confirms that this was the structure in 
relation to the bulk of the investments and that the 
Plaintiffs in relation thereto themselves as 

with Anagram. 
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(5) In paragraph 3.2 of the Defendan,L/s affidavit he 

(6 ) 

that only iad a mandate from the directors of 

Box Lim.i.ted to opera.te bank accounts held in the name of 

Box LimJ..ted~ 

In relation to the issue as to vlho owned the l:r:lVestment 

claim/ Advocate Le Quesne ad out both that in a 

let Ler dated 16th December, 1993, the payment 

of the relevant monies f the: First Platntiff had claimed 

to have made the investment and that in an affidavit 

made in 1995 in of an tion to declare the 

Defendant en that the First plaintiff had made 

the same claim. 

15 The first point which I have to decide is the as to 

whether the Plaintiffs have satisfied the test in relation to 

Summary Judgment both in relation to the question as to the 

identity oC the owner of the two claims and in relat~on to the 

of the of the Defendant ~ In Iny 'I71..e\1't have 

20 failed so to do and there remains considerable doubt in relation 

to both of these. There remains doubt as to whether the 

investment claim is owed to the First plaintiff alone, the First 

25 

and Second PlainLiffs ther or the Third Plaintiff ~ Illhere is 

a further that the commission clai.D1 probably 

to the Third Plaintiff. 

In relation to the two claims themselves, there is also some 

element of doubt because if both the claims are derived from 

commissions, then it is clear from in other related 

30 actions that some of these commissions may not be due. It was 

never satisfac established at the as to ell' 

where the US$100,OOO ca.me from. 

There is also, in my view I considerable doubt as to v.lhether 

35 any amount due is due by the Defendant or Anagram. In my 

view, all have at various different times been guilty of 

qreat in thei1:' wi th these mat ters ~ It appears 

that in that the various have referred to 

themselves and their and it 

,10 may well be that the aCLmissions of the De:Eendant should 

45 

be understood in this I that it 1..5 nc)'!: clear as to 

whether the initial invest21lent of US$100,OOO was seL up in the 

way in the letter dated 16th October, 1991 t or in some 

other v:ray ~ 

Thus, I am unable to 

Plaintiffs or any of them 

due by the Defendant. 

Judgment in favour of the 

upon the basis that the SEm claimed is 

50 I move on to the seco~d basis of claim, namely that based 

upon the this in Jersey .is that of 

F-'~~~~~~~~;~~~:,::!~~;r;~~~,¥~~Ls~. (1 992) JLR 202,. I 
firstly from of the summary of the decision as 

fo110w5:-
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HA tendered in :for goods or services was 
al't uncondi tional order in wri and should be treated as 

valent to cash# Consequent in an action on 
dishonoured cheques, the court could not t any 
defence to be raised unless; on an active view of the 

circumstances amourl to 
invalidity er failure of consideration had been 
disclosed"H 

1 0 I am not prapos further from that cas{:;; or from a 

1 5 

of other authorities which were before me 
because do not add to the clear principle set out above 0 In 
this case there is no 
the cheque. However, 
val of the cheque ~ 

of fraud leading to the i"~>U_LHY of 
I have considered the question of the 

When originally issued the name of the 
payee was left blank~ I no authorities we:::e 
before me on tbis point but! upon the basis of the terms of the 
letter which the Defendant wrote when sending the I am 
satisfJ.ed that he gave authority for an payee.fs name 

20 to be filled in. In fact, it was the name of 
Sinel & Co ~ $ which was filled in on the T 

further noted that Advocate Le Quesne did not seek to make 
out of this 

25 1'he issue, therefore, is that of total failure of 

30 

consideration~ In my view, if the actual debtor were Anagra.m 
then there would be such a total failure of consideration 
because, in the on the joint account of himself 
and his wife the Defendant was not any 
is, in my view, no consideration for th.e tss 
if the true debtor is Anagram. I have a1 

of that 
decided that 

the Sununary test there is considerable doubt 
as to who was the true debtor and, therefore, there must be 
considerable doubt as to wr.ether there has been a total failure 

35 of consideration here~ There also remains t in relation to the 
oheque the same problem in relation to the identi of the true 
creditor I as the was left blank~ There would 
be total failure of consideration in relation to each of the 
Plaintiffs other than the true creditor or oreditors. 

40 

45 

I am also unable to gra.nt Summary ULt<jll"'llt to 
the plaintiffs or any of 
dismissing the and 
defend to the Defendant. 

I shall need to be addressed both 

I am; therefore! 
unconditional leave to 

In relation to 
th?: matter of the costs of and incidental to this 
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Court Rules 1992: Rule 7/1w 

R.S.C. (1997 Ed'n): 0.14. 

Hambros Bank (Jersey) Ltd. -v- r (27th April, 1993) Jersey 

Rambros Bank 
Onreported~ 

B;Lrke -v--

Ltd -v- .Eves & An.or~ (14th i 1993) Jersey 

International (1992) JLR 202~ 




