No 27.
An executrix
pursued,
founded her
defence upon
a decree of
enoneration,
‘The pursuer
answered,

- he had not
been called
thereto, as
she knew of
the debt. ~
The defence
on the exo-
neration was
sustained.

No 28.

A panty dis-
_-cussed an ex-
ecutor, and
then insisted

against his
cautioner,
In the action
_against the
cautioner,
the execu-
tor was ¢al«
led, He
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1629. Fuly 16. ‘Tarzirer ggainst WiLson.

A crepiToR pursuing his debtor’s executrix for payment of the debt, and the
executrix alleging the free goods in the testament to be exhausted by sentences
of other creditors, and that she was exonered by a decreet; and the pursuer
replying, That she could not be freed of this debt, because the pursuer was not

" called to the exoneratien, whom she .could not misken, seeing-she “had -made

payment of a part of the debt to him, long before the exoneration, and there-
fore knew his debt, and could-not misken it ; -this being before the sentence ob-
tained by the other creditors against her, whereby she was in mala fide not to
oppone against their pursuits, this debt of the pursuer’s, and also not to cite the
pursuer to that sentence of exoneration, that he might come in pro rata for his
debt with the rest of the creditors; Tue Lorps,-notwithstanding of the reply,
found the exception of exoneration relevant, seeing they found that he needed
not to be cited to that process of exoneration, neither needed the executrix to
have opponed against the. creditors pursuit the pursuer’s debt, for if she had
done it, it would not have staid their pursuit ; neither did her knowledge of the
debt libelled, and paying of a part thereof, bind the executrix to -a citation of
the pursuer, seeing her knowledge was .only voluntary,. and not legal, and the
same never intimated. to the executrix, nor never any action :intented by the
pursuer for that debt ; and if he had been cited in.a multiplepoinding against all
the creditors, the Lorps found they would have -preferred all the creditors whe
had done diligence, to the pursuer. who never had done any diligence.

. Act. Mowat. Al Lawtie. Clerk, Scot.
.Fol. Dic. v. 1. p. 134. Durie, p.462.

"SECT. "VIL

~Citation 1n Process against the Cautioners.of -Executors,

1623. December 5. .RocuED. ggainst His DesTor’s EXECUTOR.

“Rocueip having obtained sentence against tlie executor of .a_defunct, who
was his debtor, and having denounced him thereupon to the-horn, and discust
him, by seeking his lands and .goods, and finding none poindable, or to be com-
prised, intents an action thereafter against L. Manderston, who was cautioner
for the executor in the testament, to make the goods confirmed furthcoming ;

_in the which process the executor being also called for his interest, and deceas-
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ing after the cause was reasoned, the Lorps.found no necessity to summon any  No 28.
person to represent the executor, or to transter the process, but that it might be fl;:dd‘:;;!;g
sustained against the cautioner, without citation of the executor, whom the LorDS dence. No
~ found no necessary party, he being -discust, as said is. And it being alleged, ISEY

That the wholé,goods of the testament were exhausted, by a sentence obtained representa-
at another creditor’s instance against the executors, who had made payment :;Ssmf:e“
thereof, which absorbed the whole goods thereby confirmed, and that before this pocren Ay
pursuer’s sentence, it was replied, That the payment cannot be sustained in pre-

judice of this pursuer, who had cited. the executor before the making of pay-

ment ; so that the executor could not, after his citation, be found in dona fide,

to have paid all to one creditor, but--he  ought to have suspended upon double

distress, that the pursuer, as a creditor, might come, in pro rata for his debt ;

seeing he was, by the citation executed before making of payment, certiorate

that be was-a creditor, and so.ought-not to have voluntarily done any.thing; or .

to pay. to his prejudice. ‘The excipient duplied, That the pursuer had past-from

that citation in process, s0 that he cannot be reputed to.have done fraudulently -

in paying the other creditpr.——THe Lorps sustained the. exception of payment,

and found, that a cxtatxon precedmg, which was past from, was no.impediment -

to stay the payment ; and that it was no- such certioration to the executor, which .

might astrict him to know the pursuer to -be a creditor,: the said citation bemg

past from, which pasamg from, rendered the parties and process in that same

estdte as 1f he had not been summoned at his instance. -

Act, m——, . AIEv . Bt"ﬁ'l?&fu Cleﬁ, *Gibson.
Fol. Dic: v..1.p. 134. = Durie; p. 87.
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Citation in Process against a ‘Woman westita  viro.

1622:  Fuly 18. ~ CarpwrLe ‘against CALDWELL: .. ~ No 20.
A woman,
In an action of ejection pursued by Caldwell, which was libelled to have been ;".l’;‘é‘em“;zrc-a

committed by Caidwell defender, being a woman, and Wwhom-the defender alleg-  person be -

ed to have been clad with a husband at that time, when the pursuer, by his Jiicgt;?;rsugg'

summons, affirms that she committed the ejection, which was now pursued against - for d‘his li]“ ‘:j"
widow-hood,

her after the decease of her husband ;. and therefore alleged, That no process - process was

i i i “sustained a-
ought to be granted against her, while the heirs or executors, or some person to  gaust her,

represent her umquhile husband were cdlled in that process ; seeing if the ac. Without cit-



