8rer. 1. : PROCESS.

11967

1621. November 22. Lp. MuckHALL 4gainst STEWART.
A pecraraTor of liferent escheat requires continuation ; because the superior

of a subject must prove that the lands hold of him.

Fol. Dic. v. 2. p. 178 Durie.

. *.* This case is No 297. p. 11623. voce PRESUMPTION,

*. % In the case of Lochinvar ‘against: Lindéay, 24th March 1632, No 42.
p- 8358. woce Liticious, it was found, that if the superior produce his
own infeftment of -the lands libelled, this will save continuation,

1626. November 8. PrestoNGrANGE and Dick against HaMILTON.,

In an action pursued at the instance of the Laird Prestongrange, and Wil-
liam Dick, against John Hamilton, burgess of Edinburgh, for delivery of an
obligation of 2000 merks made to him, by the pursuers, to be destroyed by
them, in respect of a  back-bond, made by the defender to them, whereby he
obliged him to redeliver the same bond to them, in case he fulfilled not a con-
dition expressed i in thclsa.ld back bond, which condition the pursuer subsumed
the sald defender had not fulﬁlled and therefore they concluded conform to
this actlon should abxde contmuatlon bemg for dehvery of writs, and in eﬁect
resolvmg in a declarator of a failzie, for not fulfilling the tenor of the back-
bond, which nature of action he alleged -ought not to be sustained without con-
tinuation. This allegeance was repelled, and the action was sustained, without
continuation, upon the first_summaons,. seeing. the pursuer produced the back-
‘bond, whereupon the summons was founded, instantly, and the not fulfilling of
the condition thereof, was -a:negative which ‘proved itself, nothing being al-

leged to purge the same ;_but this reason will appear to militate, in all declara- -

fors dipon failzies, wherein albelt the ewdent “which bears the condltlon ‘be in-
statitly produCed and that the failzié be a negatwe which proves itself, yet
contmuanon is ‘ever found necessary, that the party being twice summoned
may be heard to compear to purge the fallZJC or to propone hxs other compe-
LorDs found here o necessity of contmuatlon no more than if - :my party ‘had
by his bond obhged himself -to dehver any’ writi and if he had been pursued
for dehver} thereof, in that case, ‘the bond bf*mg produced there was no ne-
1 66 H 2

No 3.

No 6.

A process to
deliver an ob-
ligation, con-
formto a
back bond,
obliging the

- defender t-o

deliver it, in
a certain e-
vent, was
sustained up-
on the first
sumnrons,



NO 6&

No 7&\

No 8.

No o

31968 PROCESS. Stzer. »,

cessity of a second summons, so the like in this case ; but this same instance wa
doubted of by some of the Lords, yet it was found ur supra.

Acts Mowat & Stuart. Alt. Cunninghame. Clerk, Hay,
- Fol. Dic. v. 2. p.178. Durie, p. 131.

PO o ——

1628. February 23. NasMmrTa against RUTBVENS.

DzcreET being recovered against a party, and arrestment laid on thereupon
in his debtor’s hands, another decreet, at the instance of the pursuer’s heir,
transferring the title aetive in him, and, in the same sentence, decerning the
party in whose hands the arrestment was used to make forthcoming, was found
null, because they ought to have been done by two several pursuits, and two
decreets ; for if confusion of diets be a cause to annul proceedings of inferior
judges, far more the confusion of sentences..

Ful. Dic. v. 2. p, 180. Durie.

*4* This case is No 119. p. 5567. voce HERITABLE AND. MOVEABLE.

PR

1¥628. March 27. A. agaiﬂst B.

A parTY against whom the action was first intented, being dead, before whose
decease litiscontestation was past, and probation renounced, the said action be-
ing sought to be transferred against his heir, and the cause ready to be advised,
the pursuer contended, That the defender should see no more than the act of
litiscontestation ; the Lorps ordajned him to see all, ¢xcept depositions of
witnesses. : o

Auchinleck, MS. p- 168.

eSS ——..

1628,  Fune 18. PurvEs ggainst PurvEs.

In an action to make arrested goods forthcoming, Purves against Purves, the
Torps found. the summons needed not to abide second summons of continua-
tion, albeit there was nothing produced instantly to verify, that the defender
was owing the particular goods arrested in his hands to the pursuer’s debtor,
the time of the making of the arresiment; but that the pursuer behoved to take
a term to prove the same, and referred it to his oath, that he was owing the
particulars arrested to this said debtoy; whereby the defender alleged, That
the summons should be continued, seeing the same was to be proved by his oath,
and where any thing is rcferred to the oath of a party, he ought to be twice



