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of he alleged, That he ought to be preferred to the arrefter, for fo many of the
farms libelled as would fatisfy his annualrent ; and the arrefter anfivering, That
the infeftment of annualrent could not meet this purfuit, which was made for the
farms of the lands, which the annualrenter could never crave by virtue of his
right, efpecially the fame being for an annualrent of filver, and the farms being
victual : Likeas, his naked infeftment will never give him attion againft the ten-
ants, -as having right by virtue thereof to thefe farms, but will only produce ac-

tion for poinding of the ground ; which action remains entire to him, and is not

prejudged by this procefs, albeit decreet were given to the purfuer ; neither hath
ever the excipient done diligence, nor intented any fummons or a&ion upon his
infeftment, fo that the {ame, without any other diligence, can never exclude
him who hath arrefted, and purfued thereupon this action, to recover the farms
from the tenants, fo that the parties rights are not circa idem.—Tnr Lorps, not-
withftanding of the infeftment of the annualrent, preferred the arrefter to the
right of thefe farms, feeing the annualrenter might, notwithftanding of this fen-
tence, poind the ground, and the goods being thereon : And it being alleged for

“the excipient, That, by this fentence in favours of the arrefter, the tenants would

be greatly prejudged, who hereby will be obliged in the farms to the arrefter ;
and alfo will have their goods poinded by the annualrenter ; and fo will be twice
diftrefled for the farms and duties of one crop, whereof they will not be liberate
by payment made to the arrefter : And alfo it being alleged, That albeit he had
a real right to poind the ground for his annual, yet he was not thereby prejudged
of his right to the farms pro tanto ; and that it was in his option to ele any of
thefe two actions and rights, as he pleafed to claim the fame, feeing he could not
be urged to take him to the one, and forfake the other.—All this was repelled,
and the arrefter preferred ut fupra ; for the Lorps found, That in refpe@ of the
36th a&, 5th Parliament, James III. that the tenants were iz tuto to pay to the
arrefter, and that their goods could not be poinded again by the annualrenter for
thefe farms once paid, and fo could not be diftreffed for that annualrent ; but
that the annualrenter might poind his author’s goods, or comprife the lands
therefor, as the faid'act proports. But, by this decifion, the right of the an-
nualrenter is greatly prejudged, and he forced to feek the lands, which might be
affected with other great burdens. (See REGISTRATION.)

Fol. Dic. v. 1. p. 45.  Durie, p.'197.
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1629. Fuly 15. HamiLToN aggainst His TENANTS.

'Sir Joun Hamrrrow of Skirling, purfuing his tenants upon his heritable right,”
for the farms of fome lands pofleffed by them, one who was infeft in an annual-
rent of filver out of that land compearing, and defiring to be preferred to the
heritor pro tanto out of the readieft of the faids farms, albeit they were not yet
liquidate : The annualrenter was preferred, his right being before the purfuer’s
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right, and the victual was ordained to be liquidate ; but the annualrenter had ob-
tained a decreet for poinding of the ground parte non comparante, wherein this

purfuer was called.
- Clerk, Gibson.

Fol. pic. V. 1. p. 45. Durie, p. 462.
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1633, July 20. E. ANNANDALE ggainst E. NITHSDALE,

Tue Earl of Annandale being infeft by the Earl of Nithfdale in an annual-
rent out of the lands of Glendinning, raifes, upon his fafine, arreftment ; and ar-
refts in the hands of the tenants, the mails and duties addebted by them for the
{aids lands, and thereupon purfues the tenants to make the fame forthcoming to

him, for fatisfying the faid annualrent. And the tenants alleging, That fuch an

acion is a great novelty upon a fafine of an annualrent, to convene the tenants
perfonally to pay the mails, and to arrelt the fame, there ngger being any pre-
ceding fentence, neither againft the ground to poind the fame, nor againft the
heritor, nor no other purfuit, but this upon a naked.arreftment, raifed upon a

fafine, and againft a third perfon who cannot be fo convened, but are purchafed
periculo impetrantis, no party being heard nor cited thgreto: Which allegeance -

was repelled, and the action fuftained.

Alt. Cunninghame. - Clerk, Gibson. -
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- Fol. Dic. v. 1. p. 45.  Durie, p. 668. ..

1637. March15: - GutHRrIE against E. GALLowAY. .

Ricuarp Gursrie being made aflignee, by Doftor Lindfay and Chriftian He-
riot his {poufe, to the bygones of an annualrent of 300 merks yearly; wherein
they were infeft by John Achanay of Sorbie, and. for which they had obtained
fentence, to poind the ground of the.lands of Sorbie, which were aflected with
the faid annualrent, purfues the Earl of Galloway and his fons, as heritors of the
faids lands, and as they who uplift the mails and duties of the faids lands from
the tenants, occupiers thereof, to make payment to him of the faid annualrent,
for certain years bygone owing to them ; during the which years the faids defen-

ders were in pofleffion of the duties, as faid .is; wherein the defenders alleging,
That this action ought not to be {uftained for a perfonal purfuit againft the defen«
ders, who are not authors of the purfuer’s right of the annualrent libelled, noxr.
heirs, nor apparent heirs to him ; but the moft the purfuer can obtain by the .
cuftom and practice of the country, is only action and execution againft the

ground, and agamnit the tenants pofleflors thereof, for. poinding of.the ground,
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