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grew at any time upon the lands libelled ; and therefore the charger should he
holden, either to take the suspender’s oath yet upon the quantity, notwith-
standing of his sentence, or else he should prove the quantity, otherwise take
it to his own oath-de credulitate ; and the other party opponing his decreet,
the Lorps found it not reasonable to allow the quantity contained in the sen.
tence, which was notour to be exorbitant, neither would they astrict the chag
ger to refer the same again to the suspenders’ oaths, nor take their oaths now
after sentence upon their own contumacy, and so that he could not be com-
pelled to prove the quantity, he-having chosen probation of before by their
oaths, and they not compearing as said is ; but, if the party had been present,
they thought it reasonable that he should give his own oath super credulitate,
and as he might learn by true information what the quantity was ; as was done
before in the action of the like nature, betwixt Mr Robert Lumsdale and

, where the obtainer of the sentence, being present at the bar,
was ordained to give his oath ; but because the charger had obtained a sen-
tence of ‘spuﬁzie of teinds of the same lands, against the same parties, for
other years besides those controverted, which was recovered upon probation,
whereby the quantity was proven by witnesses; and because the Laird of
Dridm was not present to give his oath:super credulitate, as was in the other
case where the party was present ; therefore the Lorps restricted the quantity
of this sentence to the like quantity, which was contained in the said former
decreet obtained upon probation, and found the letters orderly proceeded.
therefore, and no more,

Act. Mowat. Alt. Davidson. Clerk, Gibson.
, : Fol. Dic. v. 2. p. 13. Durie, p. 33%..
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1628, February 29. A FRENCHMAN ¢ 7inst Sir LEwis LAUDER.

A parTy being summoned to give his ca'hs de celumnia at a-certain day,
may be holden pro confesso. 1f he compes: at the next term of probation
assigned to.the pursuer, he shall be reponed. "This favonr was shown to a
poor Frenchman, against Sir Lewis Lauder of 1-atten. However /()1'd¢rly, it is
sufficient if a party give his oath de calumnia at ony time be_fore the probation -

be renounced. ‘
Auchinleck, MS. p. 144,
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1629. Fanuary 31 HountEr ggainst LiNpsaxy,
. . \ . .
Tue refusing to give an- oath de calumnie, is esteemed to be but semiplena -

prebatio, but if, by the deposition of a witncss, the action be proven againss.
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him' that was holden pro confesso for not giving his oath Je calumn;a the same - No 4;1_';,

was thought a sufficient probatlon ad victoriam cause. .
: ‘ Auchinleck, MS. p. 1 50.

1629. 'July 7..
Mg, James BaIrp, Procurator for the Laird Balquhan agazmt Lamrp LESLIE.’

. A PROCURATOR, OF an advocate compelled to give his oath dc calumnia, that No 4. Se-
he is truly informed by the party, and that he hath not devised the allegeance, .

: hrmself animo dc;ﬁ:’rendz litem.
Fol. Dw. . 2.p. 12, ducbmleck, MS. p. 151
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1629. December 16. EArL of GaLroway, agaz'mt MaxwezLL.

Iva reductlon and 1mprobatlon in one summons, as use is, the defender NO 40..
craving the pursuer’s oath, if he had just cause to pursue improbation of the
R sits called for, without which he alleged he could not be compelled to pro-
duce to satisfy the reduetion, seeing he was content the same should be redu-
ced Aor non-production ; but, if he could give his oath that he had just cause
. to improve, he was content that his production should remain,—the Lorps
" found, that the pursuer could not be compelled to give his oath particularly
upon that part of the summons, if he had just cause to pursue, the improba-
tion and reduction being both in one summons, and that he ought only to give -
his oath de calamma -upon thc whole summons, as it stands; if he had just
cause to pursue the same, ) - |
- Act. Sluar; & Nielsen. - 5 Alt, Cunningham. : Clerk; Scos. )
. Fol. Dic, v, 2. p. 12. Durie, p. 475

- -

’ *_* Auchinleck reports this case:
Ix an action of reduction and improbation, both contained in one summons; .
the defender craved the pursuer’s oath de calumnia, Nf he had just cause bothh
to pursue the 1mprobat10n and reduction, and the pursuer was content to nge
his oath concermng the reduction.—THE . Lorps ordained him to give his oath:.
upon the ‘whole libel, because it was found that such libels could not divide.

.ducbmleck MS. p. 151

1683. \Febf'uary. KILKERRAN agaimt The.Loxb BARGENY. : D No e '
In a pursu:t at the instance of Kilkerran against the Lord Bargeny, wn;--‘
© messes bemg adduced upon gommission, for proving that my Lord set lands
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