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Elleis’s pursuit j—this was: found relevant, and: the,paymem made by her al-

lowed, and the Laird of Balnlahoy preferred ;. albeit ﬁatgwk Elleis, rqplmi,
That he ought to be preferred, -or at least - should come in with pther ¢reditors

to be equally answered, -seeing he was anterior'in diligence;; and during his de-

pendence by favour of the refiot, she had given way to héc good-son’s process,
who had intented #his-acéion since ke bad cited 'her, suad : bad keeped his pro-
‘cess in Her-precarator’s ands; while the other had passed thiough his decreet

by collusionr betwixt them ; which fraud ought  nat tirhesustpined.: This te-

ply was. repelled and the credltor, posterxor in dlllgencc gs said is, was prefer-
red » o s
Act. Learmonth, ~ Al Belhes.

' Fol. Dic. vi 2. pi 45. Dmt, 2. 365.
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:629 Mdrcb 5 ARWALDi"JZHomoN against Tfhe LAmn of RENTON.

ARCHIBALD THOMSON convened tTle Laxrd of Rentona as umversal 1ntrom1tter

wu;h £he goods and gear of Wlﬂxam Ijouglas of ‘Ively, to hear and see a bond

.....

- granted by William to the pursuer, reglstrated agamst 'hfm s mtroniltter fore-

said. AlHeged by hlm, He could snot be- convened as- mtromttter, because there:

was one decerned executos-dative &0 William, which executor disponed the
said goods to him. Replied, Not relevant, unless he would say, there was an

Na 194

No 193.-
Fouadin cona-
formity with -
No 193, p.-

executor confirmed before the inténting of this cause; wha disponed the same.

to him ; for there.is. no raght that any. fan, -cap ;have:to intromit with the

: goods of a defunct, ‘exeept by A conﬁrmed testament. . Duplied, No necessity,

because the executor bemg decemed he behoved to take a time before he con-
ﬁrmed till ‘he knew what goods and gear were-to be confirmed ;' and bemg'.,
now conﬁrmed, albeit after the’ mtentmg of the pursuer’s cause, it must hbe--
rate the defender of his .intromission, which was- by the executar’s Warrant —
5. for 1t is lawful to an’ exe-»
\cuter decerned to confirm- at -any time before. year and’ day expxre and to
purge  his former intromission thereby, although. there. were- never so many'

Tuze Lowrps found the exceptlon and é[uply relevant ;-

pursuits intented against him before his confirmation: ..
© - Fol. Dic: 2. P45 Spotmwood (EX}ICUTDR) -p. 120..
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1630 Navmber 25 NIxNxMAN agmmt RAMSAYa e

WILLIAM Miniran pmsMg ])amd deale and: Ehzabeth Ramy, as: cxe-

ewors ot intromitters’ with - the ~goods: of John Fullertdn, buzgess . of Dundee,
His: diebter,\to pay him his- debt, Tindale alleging, That he could not be. pur-

sued as mtrom:tter, because Ramsay, the other.defender called, was executor:

Nfox 96.-

Found in con. -

- formiey with .

No 194, po-
9868, .
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No 190. - confirmed. to the defunct, in respect whereof; albeit the said testament was
.confirmed posticaptam litem,; and after expiring of a year, and much more after
‘the deﬁunct s decease, yet seeirig it was a testament festamentar, .made by the
defunct’s own riomination,: ‘of Ramsay his relict, to be his executrix, and that -
she was also called in this same- process, whereby .the pursuer’s action would
proceed agamst her ; therefore, the Lorps found; no process against the other
‘party, who tas called as: mta:omvter, seemg he was-liable to the executor,and
. Hle executor to the ‘creditor. - v »

\ Act Ru.r.r[ Coee ’vAlt."‘.':; "
Fol. Dic. v. 2. p. 45 Durz'c, b 541

x, * In thls case a conjunct mtmmltter called in the process, was assoilzied
from vmous intromission, and -foundwialy.accountable to the executor testamen-
tary ; but, in other cases, where such indulgence is not given, a confirmation
after year and day will be'no ‘defence against’ a process already commenced ;
and this was, in the case of Cochran agamst Sturgeon, 2oth March 1624, \No
146, p. 9825. s0 strictly taken, that 3 confirmation, after year and day, was
pot sustained, being. postersor to the ;xccutlon of the summons, though before

the day of compearance. » ‘ E .
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1630. November 26, FULLERTON against KENNEDY.
No 197. x I o
Declarator  Oxe Kennedy, relict of Dalrymple of Stairs, being convenéd as intromissa-
PO , . o ,
npon 2 de- trix with her husband’s goods, to hear her husband’s obligation granted to the

:ge;;;o(;kt:i[)n- pursuer, upon a certain sum registrated Joc’ nomine against her; the Lorps
suit at the it found, that she, as intromissatrix, was not holden to pay the same, in respect
stance of any that her husband died rebel, and his escheat was glﬂcd and declared at the

creditor a-

gamst avi-  instance of Kennedy donatar thereto, to whom she was countable for her in-
1 intrg=

,;?{’t'c.;“;s"‘suf_ tromission ; which exception was found relevant albeit it was replied, That her
ficient to omission going along before

purge the ia- intr ‘going g the grantmg of the gift of eschcat and declara-

tromission tor, that preceding vitious intromission could not be purged by the subsequent
;;‘;g‘t‘s";geve taking of the gift of escheat, specially seeing her own brother is donatar there-
ables, to, and that she has ever kept the possession 'since her husband’s decease, and
was never unqulctcd by the donatar ; ; which rcply was net respected for the

Lorps found, that the donatar would be preferred to the creditor, ‘and that the

r:lict would be countable to the donatar ; and respected not the conjunction of

" the relict with the donatar, seeing the relict might have taken the escheat to

herself proprio nomine, her husband being dead ; seeing a stranger might have

done it, and so might she to her own use; and as there could not a testament

be confirmed valiably of the rebel’s, whereby his gear might be claimed, either



