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Effect, ii Scotland, of personal Obligation executed in a
Foreign country, according to the Law of the place.

1633. MIarcb 7. GORDON against WORLIE.

IT was questioned betwixt Gordon of -, and Mary Worlie, an English
woman, who was married upon the second son of the said Gordon; and her
husband being dead, craved to be secured in the conjunct-fee, contracted to
her by her contract of marriage, and wherein the said -- Gordon her fa-
ther-in-law, was obliged to provide the said relict, after all legal manner, con-
form to the laws of Scotland; this contract being made in England, -where the
parties and the father also then dwelt and remained for the time, and being made
after the manner of English securities, by way of indenture, wherein each party
was mutually obliged to each other in their own part, and the double of which
indenture was mutually interchanged, every one of the parties having one for
their security-of the other's obligements; likeas, the person obliged to give
the conjunct-fee, and to whom the tocher was to be paid, for his further secu-
rity of th2 payment of his tocher, received a bond beside the indenture, where-
by the party was obliged to pay the same to him, of a date some days posterior
to the indenture ;-the defender alleging, That. there was a sum promitted to
him in tocher by the said contract, which was not paid ; and, it was the form
and practique of the laws of England, that no.conjunct-fee should be given to
the wife, until the tocher were first paid, and so no action could be sustained
here in Scotland against him, while that part were first performed to hn, see.
ng he ought in this case to be ruled by the English laws, being done in Eng,

land, and the tocher of an English woman, and all tle parties dwelling then
in England; and the other party opponing the contract, bearing, that the wo-
man should be made sure after the law of Scotland ;-herc it offers to be con-
sidered, how far English writs, bonds, or other securities should be admitted, to
produce action or exception in Scotland, and what form is required to loose
such securities ; whether they may be loused af'ter the laws and custom of the
realm, where they are made, or if the law of this reala should be observed, in
proceeding to dispute theiron, either for maintaining of pursuits thereon, or
for eliding of the same by exceptions qualified, and to be tried and proven after
the laws of this realm, or of the realm where the writs were made, and when
ther it may be alleged, that such trial would be there admitted.
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Yuly 27.-IN this action, whereof mention is made, March 7. 16-3, the No 23.
LORDS found that exception proponed for the defender, upon the custom and
laws of England, where the indenture was made to be relevant, viz. that the
party to whom tocher should be paid by an indenture, and who again is obliged
to give a jointure or conjunct-fee to the other party, if he send at the first term
to seek that proportion of the tocher, which by the indenture is appointed to
be paid at that first term, and receives not payment accordingly, that eo casu
he is not obliged to give the jointure or conjunct-fee, neither can action be
moved against him therefor; which was so found, albeit the defender was oblig-
ed to provide the conjunct-fee to the Aoman, after the manner and laws of
Scotland; for, the LORDS found, that provision should be made to her, seeing
the lands lay in Scotland, if the indentures were obligatory against him; but
this exception tended to make the party free of all obligation thereby. There-
after it was replied, that the tocher behoved to be repute as paid, seeing instru-
mentum cancellatuni apud debitorem repertum prea.mzit liberationew;n and it is
true, that this part of the indenture, which the defender had, with the bond
granted thereafter, was found in the parties hands, who was obliged in the
tocher, and is now cancelled in the pursuer's hands. This reply was not res-
pected, but the exception sustained notwithstanding thereof, because that pre-
sumption of the law holds not, where there is other probation competent to
prove the debt, by and beside that writ cancelled, which is in the debtor's
hands, as in this same case where the pursuit was founded upon the title of the
other part of the indenture produced by the pursuer, which bearing this clause
of payment of the tocher, the defender might in law propone any exception

upon the writ which was used against him, to liberate him, and the retiring of
the otherpart of the indenture prejudged him not thereof; for the party pur-
suer, haver of the other part of the indenture, ought to have taken a discharge
from the party, of that clause conceived in his favours, if she had intended to
be free of her obligation, by retiring of the writ, without which the retiring
thereof could not free her, in respect the other double of the indenture, which
was in her own hands, would ever prove the debt against her, if she had inten-

tion to pursue thereon and to use it; and this was done so, because the defen-

der offered to prove, that he sent his son with these writs to crave the tocher in

England from the woman obliged; and thereafter his son dying, this pursuer

and her mother intromitted with these writs, whereupon he was ready to make

faith, having no other probation; which was thought the more favourable, see-

ing it was never alleged, nor could be shown, that ever any part of the tocher

was paid at all. And thereafter the pursuer answering, That she ofTered to

prove that bonds, being so found in the debtor's hands, as she has alleged i4'

this case, are sufficient to liberate the debtor for ever, according to the laws in

England, perpetually observed, this reply was sustained upon the custom of

the laws of England, and admitted to the pursuer's probation.

Act. Stuart f Macgill. Alt. Nicolson & Gilmor. Clerk, Gibson.

Durie, p. 679, 691.
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