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sal passive. tule, and therefore ;repelled. the- defencc:z' Found the ‘defender,
‘bound to fulfil the agreement entered into- w1th the pussuer, m tcrms hbelled .

.976¥

Lord Ordmary,:Suunlm. ; - Act. Lord Adqgcalc'Dunda:, A. Camﬂdl Junior, :
\ Ale, Solicitor-General Blairy Geo. Fergusson. Clerk, Home.
D.D. Tac. Col. No 221. p. 518.

SECT. XIII

Behavxour hnw purgeable ?

1629. February 14. . StEyEN against PATERSON, .

 INTROMISSION Wwith hexrshxp g'oo&s, found purged by the helr s obtammg war-
rant from the Lords, directed to the Bailies of Edinburgh, to make inventory
of the goods in his fathet’s house, and which inventory was accerdingly made
‘before process agamst him at the instance of his father’s creditors.

L : ..~ <Kol. Die. v. 2. p. 34 Durie. Spottmwaad

» 2 ¥ Thxs case is No 19. p- 9663.

163 3 February 15. ‘JAMES BANJ.-: agaim} HUGH Mﬁ*cnm:r.'.

]AMES Bans, as assxgnec const1tutc toa bond of 1200 merks granted ‘by the

Earl of Tullibardine as principal, and John Mitchell, one of his cautioners,

- pursued Hugh Mitchell, as son and heir to the saxd ]ohn, at the least behavmg '

himself as heir, by intromission with his father’s heirship goods, Allcgcd He
cannot be convened as intromitter, &c. because his father died rebel,..and his
-escheat was disponed, and declarator obtained thereon. long before the intenting
of this cause ; and for any intromission he had, he is countable to the donatar
‘and none other, likeas he has right from the donatar to the said particulars in-
tromitted with by him. Replied, Not relevant, except it .-were alleged, that
the gift and declarator were before the exc1p1ent s intromission ; for his intro-
mission before the same being witious, cannot be purged. by the subsequent
right gotten from the donatar which may make him bruik the same heirship

goods as his proper goods, but will never free him at any of hrs father’s credi-
tor’s hands,

Vor. XXIIL 54 H

Tue Lorps repelled the allegeance, in respect of the reply, ln'
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It was after.
wards found,”
that if the de-
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escheat was
obtained be-
fore the heir
was attacked
upon his in-
tremission,
this was re-
levant to
purge the in-
tyomission,
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regard that the defender was apparent heir to his’ f’ather, and so his i mtromrs-
sion being once vitious, could not be purged thereafter. '

Fel. Dic. v. 2. p. 34. Spotmwood,/ (Hers.) p;142.
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1674. Fune ro.  LADY SPENCERFIELD against HamiLToN,

Tue Lady Spencerfield pursues Hamilton of Kilbrackmount for payment of a-
debt of his predecessors, and insists against him as behaving as heir by intro-
nission with the heirship moveables, viz. the plenishing of the house, and as -
lucrative successor by a disposition, The défender alleged, 1mo, that the de-
funct could have no moveables, because he was rebel at the horn when he died,
whereby the property of his goods were devolved to the King. 2do, It was
offered to he proved, that the defunct’s escheat was gifted before the defender’s
intromission.  3%40, His intromission was by warrant of the Lorps, allowing

- him to.possess the house, so that any plenishing that was therein being yet ex-

tant, can import no passive title. 1t was ahswered, That it was not relevant
that the defunct djed rebel, or his escheat was gifted, unless it had been. also
declared before the-intromission, for the declarator is equivalent to the confir-
mation of a testament, which only purges vicious intromission ; and the Lorps’
warrant imports no power to dispose, or make use of any of the moveables of '
the house..

Tue Lorps found it not relevant, that the defunct was rebel, or his escheat
gifted, unless it were declared before intenting of the cause, or that the gift
were in favours of the defender, or that he had intromi_tted by warrant from a.
donatar, . , -

Fol. Dic. v. 2. p. 34. Stair.v. 2. p. 270, .

/

*.* Gosford reports this case :.

In a pursuit at the Lady’s instance against Kilbrackmount, as vicious intro--
mitter with the moveable heirship which belonged to his uncle, who was debtor
to the Lady s it was alleged absolvitor because it was offered to be proved, that the -
defender’s uncle died rebel at the horn, and his escheat gifted in favours of a
donatar, to whom he could only be liable, and that before any intromission had :
by the defender. It was replied, that the defence ought'to be repelled, unless.
it were farther alleged, that the gift was declared before the defender would in-
tromit; or.that the defender himself was donatar ; and if neither of these can -
be alleged, he ought to be liable as vicious intromitter, just as in the case where .
it is alleged, that there is an executor to whom the intromitters with moveables
can only be liable, which is never sustained, unless the testament be confirmed.

.Tue Logrps did repel the defence in respect of the reply, and found, that an:

intromitter. with moveables, cannot purge his vice, unless he allege that he had:

»



