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SIR James Douctass havmg mamed the only ‘bairn and daughter of umqu-
hile the last Lord Oliphant, and'she ‘Being served tieir general to her immedi-
ate predecessor, who died before her said father, ‘pursiés ko’ titulo, as heir to
her sdid predecessor Patrick Oliphant, nearest heir-male in blood to her said
father, for annullmg a contract made betwixt him and her father, whereby he
dlspones all ‘his lands, together withthe title and dxgmty of the Lordship of
-Oliphant to the said Patrick and his heirs-male, which failing, to return to the
disponer and his heirs-male, containing a’ procuratory of resignation ; to hear
and see it reduced, because it wasa’ pactlon for honour which is not in comi-
mercio, not being allowed by the prince, qui est fons omnis honoris, and so is
null, and the défender to be decerned to have no right to- that title, and that
the title pertains to the pursuer as nearest heir in recta linea to him, to ‘whom
that title belongs, notwithstanding of the said contract. THE Lorps consider-
ing, afier that the parties’ reasons were hinc inde heard, and at length disputed
in presence of the Lorps, that the pursuer had founded the pursuit upon her
claim, as heir to her grandsxr and not upon any succession, as heir to her fa-
ther, which father was served heir to the same person her goodsir, before his

decease ; likeas, her father had bruiked the title of Lordship during his life-

time, by riding in Parliament,’ and by being designed in the infeftment of
his lands, granted to him by the kmg (hxs cousin) with the title of Lord Oli-
phant, and by deing of all other acts, whereby it might appear, that he was
Lord Oliphant, there being no writ more extant, nor patent to show any erec-
tion of it in a Lordship, or whereby he’or his predecessors were created Lords,

but only the custom foresaids, and such acts as before mentioned ; they
- found, that this use was enough conform' to the laws of-this realm, to trans-
mit such titles in the heirs-female, where the last defunct had no male chxldren

and where there was no writ extant to exclude the female ; and because by the
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contract foresaid, the pursuer’s father had disponed the title to the defender,

ut supra, inthe which there was a procuratory of resignation, albeit the king

had not conferred the honour according thereto. Tre Lorbps found that the

pursuer had no right to claim this honour, 'in respect her father was last pos-

sessor, and died in possession, by the acts foresaids, (there being no sasine re-

quisite for the title thereof ) and therefore seeing her father had disponed the

same, as said is, she could never misken him, who behoved to bé reputed as

in tenemento, and pass to her grandsiriin a highet degree, to eschew the deed

of her father, whose deed she behoved to warrant, if she pursued as heir to

him, or by right competent to her as nearest to him; and therefore the Lorps

excluded this pursuer, as not having right to-this dignity, seeing the king had

not conferred the same upon her, and that her father, as said is, by the foresaid

contract had renounced his right thereof; which albeit it was not found by the-

Lorps to be a sufficient right, to establish the honour in the person of the de-

fender, which no subject can dispone, without the approbation of the prince,

which being acquired, then the act convalesces; yet it was found enough to.

denude himself, and his descendants, ay and while the prince should declare

his pleasure, and either confer the honour o the pursuer, or defender, at which.
the act will take perfection ; and in the mean time, seeing the priﬁce had not

interponed himself to allow any of these acts, they found, that none of the said -
parties cauld claim the said honour, but it remained with the king, which he

might confer to them he pleased : For albeit honour be not annailziable by

buying and selling, yet the Lorps found, that the party haviné it, might quite:
his ewn interest, which albeit it would not avail him in whose favours he had

done it, unless the prince should allow it, yet it was enough to denude him as.
said 1s.  See SUCCESSION, ‘ o

 Act. Nicolson. Alt, Stuart. Advocatus for the King present,
Fol. Dic. . 2. p. 53. Durie, p- 685..

:1\7 10. February 4. ‘
' Joun Brysson and Cravn. HENDERsoN Merchants in Glasgéw, against:
The Duke of AtHoL. ’
Ix the action of forthcoming at the instance of ‘john BI‘}’SSGI‘] and Claud v
Henderson, against the Duke of Athol, as debtor to Jean Hardie, relict of
Hugh Hardie merchant in Perth, James Hardie her brother, and Joh’n Hard(') .
merchant in Edinburgh.. ‘ 1€
Tue Lorps found, that Pecrs are bound to depone in common form, in ca
Wh;e_l-e the l_ibel is referred to their cath, as the only mean of Probation’. ses

Edl. Di¢. v, 2. p. 33. Forbes, p. 303..



