
'HUSBAND AND WIFE.

No 369. lands, it was found, That he who married a widow, deceasiing within year ana
day, his relict should have no conjunct-fee, nor terce of his lands.

Fol. Dic. v. -. p. 413. Haddington, MS. No 638.

1634. July 23. MAXWELL afainst HAIRSTAINES.

THOMAS MAXWELL having married the relict of umquhile Matthew Hair.
staines, in their contract of marriage she assigns to him and his heirs, the sum

of 3000 merks of that 6ooo merks which was addebted to her by John Hair-
staines; after which marriage she dies within the year. There being no bairns
procreated betwixt them, the said Thomas thereafter pursues the said John
Hairstaines for payment of the 3000 merks, -conform to the said contract; who
excepting, That the pursuer had no right by virtue thereof to the said sum, in
respect the wife, whose money it was, died within the year, there being no
bairns born of that marriage; this exception was found relevant, albeit the
pursuer replied, That this party had no interest to propone this allegeance, he
being only debtor, who could be put in tuto by this sentence; and also replied,
That this allegeance holds not where the wife, so deceasing within year and
day, was a widow, as this pursuer's wife was; for albeit when a virgin married
dies within the year, omnia hinc inde restituuntur, yet it is not so where the
wife was married before. Which reply was repelled; for the defender was
found to have sufficient interest to exclude the pursuer's right; and also it was
found alike to infer restitution, whether the Wife dying was a maid the time of
her marriage or not; and sicklike in the husband, whether he had been mar-
ried before, or that he had never been married before; but because the pur-
suer replied, that the only bairn of the defunct woman, and who would be ex-
cutrix to her.in law, and so have only interest to the sum acclaimed, concurred
and assisted this pursuit, therefore the defender was ordained to allege far..
ther.

Act. Gibson. Alt. Cunningham. Clerk, Gition.

Fol. Dic. v. 1.p. 413. Durie, p. 732-

I6S82. November. The CHILDREN Of WALTER LAW against MR JouN LIDDEL.

A MAN having granted a bond of L. ioo to his wife stante matrimonio, -pay..
able to'bei in case there were no children of the marriage, and the marriage
having dissolvea within the year, and a pursuit being raised upon the bond;

It was alleved for the defender; i. That marriage dissolving within year and
day, all rrovisio, intuitu matrinonii are null, unless there be a clause dispens-
ing with the dissolution. 2. The husband having intromitted with L, io of
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