No 2,

No 3.

In an adju-
judication cozn-
Lra bereditatem
Jacentem, a
fingle fum-
mons without
contingation
is fuflicient.

No 4.

An adjudi-
cation upon .a
‘Tepunciation
carries all by-
gones, arifing
after the com-
mon debtor’s
«death, altho’
moveable;
this ex neceffi-
tate, there be-
ing no other
method of
affeting fuch
a:fubject.

44 ADJUDICATION axn APPRISING,

not be adjudged to pertain to the purfuer. Replied, That the right which
ftood in William Scot’s perfon, behoved to be adjudged to pertain to him; and
he decerned to be infeft in the fame manner that William was. TrE Lorbs
repelled the exception, without prejudice to Drumlanrig’s right, prout de jure.
Spettifwood, (ADJUDICATION) p. g.

1629. February 20. S

I an action of adjudication, to hear the debtor’s heirfhip goods be decerngd,
to be declared to pertain to the creditor, againft a party, who being convened be-
fore, as lawfully charged to enter heir to the debtor, for payment &f the debt,
had renounced ; this ation, it was found, needed no continuation, being acceflory
to the preceding decreet obtained, wherein the defender had renounced: For
here no party was convened for delivery of the heirfhip, but only adjudication
craved of the right, to be declared to belong to this creditor, which was, only
to put the creditar inthe heir’s place. (See Stair’s Inft. p. 419.)

’ Durie, p. 430.

Clerk, Hay.

1638. Corser again/t Durik.

I~ an adjudication, umquhile William Durie of Newtown, being debtor by
his bond, to one Corfer in Dyfart, of a fum of money ; which, being defired to
be regiftrate againit Durie, his {fon, and his tutors and curators, as law-
fully charged to enter heir to his father ; who, renouncing to be heir ; upon this
renunciation, Corfer the creditor, intented action, againit this fon of hisdebtor, of
-adjudication, for adjudging of the right of the lands of Newtown, which per-
‘tained to his umqubhile father ; and whereof he was in.pofleffion at the time of his
deceafe ; to this purfuer ; and confequently, that this defender thould be decern-
ed to pay to the purfuer, the mails and duties of the lands intromitted with by
him, -and his tutors and curators, of all years fince the deceafe of his father, fo
far as would fatisfy this purfuer’s debt. .And the defender alleging, that this
form of fummons and procefs, ought not te be fuftained, being far againft the
practice ufed in the like cafes : For fir/f, the purfuer ought to purfue to hear his
debtor’s right adjudged ; which, being once adjudged, then he might compe-

December 19.

tently, upon that right fo adjudged, purfue for the mails and duties thereof; but

to purfue for the fame, before he had the right eftablithed in his perfon, and
before it were tried if that right were of that nature, whxch mxght produce an
action for the duties of thefe lands; and that fentences were given firft thereon ;
it never has been heard ; for adjudication is a procefs for executing of a fentence,

and refembles in this point a comprifing ; and the intenting of a procefs of com-

prifing, or denouncing to comprife, before tite comprifing were expede, and to-
R 3



ADJUDICATION axp APPRISING. - as

‘tally compleat, could never ¥¢3a ground to purfue for mails and duties ; no move
ina proceﬁs of ,ad_]udlcatlon, can the mails be acclaimed before the fentence of
adjudication were firlt givén.. Tur Lorps repelled the allegance; and found
this proccfs might be fuftained, both to crave the right of the lands, to be ad-
judged in one fummons, and the profits decerned alfo; the firft being found to
crave the bygone mails ‘uplifted, even asina non-entry, the lands being de-
cerned, or craved to be decerned, to be found in non-entry ; the donator in the
fame {ummons may crave the profits to be liquidate, and decerned ; and, as ina
declarator of efcheat, the general declarator may be fought for deciarmg the re-
bellion ; fo alfo the {pecial declarator for the particular profits of the lands, in
one and the fame fummons. See July 21. 1736. betwixt thefe parties*;

In this procefs, the purfuer s procurators having paft from any craving of a par-
ticular ad,;udxcatxon, either of lands, teinds, or any writ of the fame ; and only
cxavmg generally, adjudication of all right which was competent to the de-
fun@, in the defund’s perfon, to any lands, teinds, goods, or gear whatfoever,
generally, This general adjudication was fuftained, althcugh cravmg nothmg

ﬁnccxally to be adjudged.

A&, Advocatus, Ait Nccaybn, Gilmare and Dunlsp. Clerk, Scon
. i Fol. Dic. v. 1. p. 3 Durie, p 867.

1680. Fanuary 27. M<Catta against Coustoun and GuiLy, &e.

Marcorm MCarra having purfued James Gouftoun, as reprefenting his fa-
ther, for payment of his father’s debt, as charged to enter heir to him; he re-
renounced to be heir, and was afloilzied ; and M‘Calla obtained adjudication,
. contra bereditatem jacentem:; but thereafter, Couftoun enters heir to -his father,
-and affigns his right to one Guill ; and they jointly purfue reduction of the ad-
judication, and offered to fatisfy the debt. - It was anfwered, That Gouftoun ha-
ving ence renouniced to be heir, had no recourfe againft that pdarty, to whom hé
ténotinced, nor any reverfion of his adjudication, which was competent to cther
creditors adjudging, and no way to Guill 4s aflignee te Couftoun. :

Tre Lorps found Couftoun having renounced or affigned, he had no rever-
:ﬁon or recourfe to fatisfy M*Calla’s adjudication. :
' : ' Fol Dic.v. 1. p. 3. Stmr b 2. p. 749.

* The former difpute here referred to, between the fame parties, Durie p. 82¢.; regarded a
mere matter of faé: Whether the defender had intromitted with rents; in right of Iis father,
Ao as to fubje& himfelf as heir; or in right of another perfon; his father having no title to the

property ! 2
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