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the defunét’s ftipend, by the defunct’s own confent. And as for the annat, it
was not confirmed, and could be extended to no more but the half of 1654.—
The purfuer anfwered to the fir/f, That the prefbytery had no power to difpofe of
that ftipend, by the act of Parliament 1644, becaufe the defun@ was only fuf~
pended ab officio 5 which makes not the kirk vaick, maxime feeing the defunc
was reponed by the fynod, and never depofed ; and as to the decreet at the de-
fender’s inftance, it was given without calling the defun&®, whom he was in méla
fide to mifken. To the fecond, That the act of prefbytery cannot prove, unlefs
it had been fubfcribed by the defunét’s own hand, matters of ttipend not heing
the proper work of prefhyteries, but proper for civil judges, efpecially, feeing the
defun& was fufpended for preaching for the engagement 1648 : Againft which
that prefbytery protefied ; and fo the at being Eajrtgfer, is the -more Tufpe@ed.
To the third, The annat not heing in bonis defundti, hut indulged by the law, to
the wife, bairns, and neareft of kin to the defun@ minifter, and fo originally
their right, though upen occafion of his fervice, the fame needs no confirmation ;
and the defun@ having right praprio jure to the whole year £653: Surviving
both terms annat, fignifying a year further, muft be the whale year 1654.

Tue Lorps repelled the firft defence, and found the fufpenfion of the minifter
nat to make the flipend vacant ; and had no refpec to the faid decreet, wheretq
the defunct was pot called. They found alfo the fecond defence not probable
by the a& of prefbytery ; and found that the annat needed na confirmation ; but
that the annat did enly extend to half a year more than the defun® had right to
proprio fure. : o }

Fil. Dic. v. 1. p. 35, Stair,v. 1. p. 57.

1662.  Fuly Mr Parrick WEmyss ggaiast ParISHIONERS of Lasswabk.

In a procefs betwixt Mr Patrick Wemyfs and the Parifhioners of Laffwade—
Tue Lorps found, That a minifter dying in January, the following year’s ftipend
is due to his executors asannat. ‘This being the pra&ice‘formerly, yet now being
doubted, it was thus decided. /

- Gilmour, No 53. p. 36. -

*4* This matter was afterwards regulated by the following a& of Parliament :

¢ The King’s Majefty judging it neceffiry for the good of the church, that
* fuch a ftated and equal courfe be taken for clearing and fecuring the ann due
* to the executors of deceafed bifhops, beneficed perfons, and ftipendiary mi-
¢ nifters, as may be fuiitable to the intereft of the executors, and no difcourage-
* ment or hindrance to the planting of the vacant benefices ; doth, therefore,
¢ with advice and confent of his Eftates of Parliament, ftatute and ordain, that
* in all cafes hereafter, the ann fhall be an half year’s rent of the benefice or
¢ ftipend, over and above what is due to the defun& for his incumbency, which
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¢ is now fettled to be thus, viz. If the incumbent furvive Whitfunday, there {hall
¢ belong to them, for their incumbency, the half ¢f that year’s flipend or bene-
¢ fice; and for the ann the other half: And if the incumbent furvive Michael-
¢ mas, he {hdll have tight to that whole year's rent for his incurbency ; and for
his ann, fhall have. the Half yeat’s rent of the following year; and that the
‘executors thall ha,ve rlght hereto Wlthout expences or rteceﬁity Of a COﬁﬁrma-»
matlovn.

Q' ’ f‘

23dzﬁfug 1672,, At 13, 0. 2. p. 46g

ST .

:664 Fuly 19-
ELIZABETH SGRIMGEOR ag azmt EXECUTORS of Mr IOHN MURRAY:.

"In a count and reckoning betwikt Ehzabeth Scnmgeor reli&t of Mr John
Murray, minifter, and his executors, thefe queries were reported to the Lords
By the auditor. Firft, Whether the defuné, dying infeft in an annualrent, could
tiave an heit; as to moveable heirfhip ?—TuE Lokds found he would, feemg_

the annualrent was fcudum, and he niighit thereby. be. eﬁeemed as bara, aswell ag

a petty fener.

ueft: 2. Whether the defuné’ﬁ, having died-the day before Martinmas 166 I;

hie would havé right to any part of the ftipend 1662, as the annat —T#z Lorps
found he would have the half of 1662.——Jugf. 3. Whether he would have
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like right to the glebe, as to the fipend, by the annat?—Trz Lorps found that |

could-not Be debateable betwixt the defundt’s reli. and- executors, albeit there.
was no compearance for a mew.intrant ; in which cafe they thought, that {o foon-
as the intrant were admmtted; he-would. have right to-the manfe and.

glebe, and not the defunc, though the defunct’s wife would have right to a part
of the ftipend.due after his entry
exhauft the moveable eftate of the defun, ro diminith the reli@’s part, efpecial-

ly if there be no heritable debt due.to the defen@, or if the heritable debts due -

by him exceed. thofe. due to him. .

. Tue LORDS found, That feemgthe reli@: could: have no. benefit of heritable
debts due to the defund; being excluded by the a& of Parliament 1041, remew- -
ed 1662, therefore fhe would have nodetnment,, by. fuch heritable .debts due by-
the defun&, whether. they. exeeeded the heritable- debts due him. or-no. - Ine
this report,. it falling into confideration, whether the annat would only belong to.

the-wifé, there being no children ; .or.half. to.the wife, and ‘half to the neareft of.

kin, they thought it would dxvadt equally betwixt them, though it was not re--

folved. whether it needed to be confirmed, or would be-liable. to. the. defunét’
debt..
Fol. Dic. v, 1. py 35, Stair, . 1. f. 219...

2Queft. 4, Whether the heritable debt ¢ould..



