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w662,  Fune 26, WiLsoN against TrOMSON. L

Wirson having obtained decreet againft Thomfon, for poinding of the ground
of a tenement of land, Thomfon fufpends on this reafon, that the charger’s infeft-
ment is bafe, and before i_t:.wa;shcla;d with (poifeiﬁon,: ‘the fgfpt;fldéif was publicly
infeft, and thereby excluded’the bafe infeftment ‘though .prior. The charger
- answered, That the reafon ought.to be Tepelled ; becaufe. he had ufed citation
upon the bafe infeftment, before the’ public infeftment, by.which citation, res fuit
litigiosa, L S |

Tue Lorps repelled the reafon, in refpett of the anfwer, and found the bafe
infeftment validate by the.citation, whereupon the decreet followed. ,

" Fel/Dic. v. 1. p. 88: Stair, v. 1. p. 115
" *_%¥The fame found in No 2. p. 1260.-

AR ——

1666.  Fune 15: Sir ROBERT SINCLAIR':aig'aiﬁff Txmxo of ‘HousToN. ™.

Sk RoserT SII&Q;AIRP@;?@%@ a .égi’hdf;igl_c’;f thé'grpund,'of the Iands of Leni,
wpon an old annualrent of 20 merks,. conftitute above.100 years ago. . Houfton
alleged abfolvitor, 132, Eeé:@ﬂfg’h&ﬁr@ﬂig_dﬂtﬁefé lands paft prefeription, peaceably,
without any purfuit ' upen”thisannualrent. . 2dly, Bécaufe. this annualrent was

bafe, and never yet.clad with poﬁ'eﬁion, and “his, infeftment was public. . It was

aisweréd to both, That the purfuer produced a decreet of ‘poinding. the ground
in anno 1608. Since‘which, the purfer’s minotity. being deduted, it is not 40
years.. Likeas, there is prodiced ‘a .precept of poinding for the faid annual-
rent. 1t: was answered, That the decrect.in ani’ 1658 ~was only againft

the " ténants: and” ﬁoﬁ'é{ﬁ;fs; “and fo i§ null," the heritor-not- being called.. It

was answered, 1st; That albeit. the decreet had .been defective, for not 'calling
the mafter, yet it was fufficient to interrupt prefeription. . 2dly, It .was fufficient

e

to give pofleffion, and: to-validate:aibafe. infefementby a civil pofleflion ; -for-as -

natural poffeffion; by the tenant’s: payment, ‘would -have been {ufficient; though :

without their mafter’s knowledge or confent ; f6 a décreet, yea, a citation, againft -
them, By fufﬁcie’ﬁt fbrapofreﬂh‘)ﬁ, as bei‘p'g cqqivglent to’i:?’ ‘ﬂfif‘l‘ifaf'gqﬂeffmn in d o
albeit the proprietor could not-be prejudged,as to-the tonftitating an annualrent, -

in the point-of Tight, not being-‘callé&;* yet as-to the ‘point of pofleflion; the right

‘Being tonflitite,; he'might. "~ 3dly, Albeit the ‘heritor muftbe. called, when' his -

ground is fitft affé@ed with an annualrent, in attinenda possessione, yet if the an-
nualrenter-be in poffeffion, he ‘may continue the fame, without calling the maf-
ter, as well as in teinds, thirlage, &c. - And here the old precept of poinding was
evidence fufficient of a prior pofieflion, in‘re tam antiqua. o .

P Loros found, that ‘the decreet Was pofieffion fufficient to intetrupt pre.

feriptions See. PRESCRIPTION. ‘ :
S S Fol. Dic; v. ¥. p: 88: Stairy v. 1. p. 378,
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