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Before the said terms of payment, the donatar had: arrested the same debito” No 3,
tempore ; for, if it should be lawful to allow this payment made before hand, =~
before the terms, the donatar and -creditors might ever be prejudged ; and;
© therefore, those who pay before they can by lJaw be compelled, must do the

the same suo pcncula and not' to the hurt of others, and they should: provide-
for their own relief.. : - ,

A Mowal T Ae——Clak M
. - Durie, p. 352.
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’1629. ?une rz. o Guy agamu CAMPBEEL. ' )
SOME feu marls for leGI'S gears and terms to come, .paid and advancci:to No 4o
~ the heritor or liferenter, or any-other having right to thée lands; by the tenants,,
is not allowed . to: Liberate- the payer of those terms which were not come the
time of makmg@f the payment, if he, to whom the payment was made, shall
happen- to:be denuded of his right, in favours of any cther, ‘before the expiring
of these terms, the duties of which terms will pertain to him;, who then shall
have right to the land .Rotwithstanding of the tenant’s payment making to his
master before hand, the master then havmg aright undenuded but prejudice | ‘o
of the tenant’s relief against the master to whom he paid, or for whom he paid- . ‘
to another, there being no-real deed: done by the tenant to affect the land to-
him, whereby to retain the dutles for his relief.. : .
"Fol. Dic. 'v 2. p 52 Durie, p. 443. -
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1662. yanuary 7., EARL of .’Lwn'mnALE agaz'mt TF.NANTS of SwiNroN,
| ' L No 5.
EARL of LAUDERDALE as havmg nght to the’ forfelmre of the barony of - fe?t’“,ﬁi‘éfﬁv
Swmton pursues the tenants for. mails and duties.. LGeorge Livingston, one of ¢ntty, such
being the cus.
them, alleges, That he must be assoxlz;ed from one _year’s duty, because he tom of'the
offers hlm to prove, that it.is the custom.of the barony of Swinton, at least.of :’;’eﬁﬁ?.und;
a distinct quarter thereof, that the tenants do dlways at thexr entry pay half'a galnsftfa dona. -
year’s rent,. and aré freeof .rent at the térm ‘they retnove ‘and ‘so do all along e,
- pay a year, at'the- least half & year before the hatid and subiumes that he -
has paid accordingly. to Swinton himself, for a’ term’s. maiI “due for. the | crop
which is after the pursuer’s rrght. The pursuer alleged Mﬂ relefuat/ against.
Lim a singular successor, or against the King his author ;. because that party
that hath right to the land, hath right to the fr uits, and 'so fo the rents ‘which'
are payable for the fruits which were extent upon “the Iand or growing after:

| . that party’s right, and no payment before the hand- can. liberate the. Possessor:
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from the pursuit of a singular successor; therefore it hath been frequently

- found, that payment before the hand is not relevant against an appriser, yea

even against an arrester ;- so that the King and his donatar (since their right
was established and known) cannot be excluded -by payment before the hand
to a party who had no right to the land, or to the fruits, that year; otherways
‘both the King and creditors might be defrauded by fore-mails, or by tacks
appointing the fore-mail to be paid the first term, (whatsoever length the tack
be) ; 24dly, Any such allegeances were "only probable scripto vel juramento.
The defender answered, That the case here is not like the fore-mails instanced,
because every year is paid within itself; and so the first year, the half at the
beginning thereof, and the half at the middle thereof, and subsequent years
conform, which must be suflicient to the tenant; otherways paying at Whit-
sunday and Martinmas, should not be liberated, because the whole year is not
run’out ;. or a tenant paying his farms at Candlemas should not be secure against
singular possessors for the profit of grass thereof till ‘Whitsunday.

- Tue Lorps found the defence relevant, and the custom of the 'barony to be
proven by witnesses, and likewise the payment of the ’dutyT in so far as in
victual ; and also for-the money not exceeding an hundred pounds terme —_—
See PROOF. ' ‘

o : \Fol. Dic. v. 2. p.~52 Stair, v. 1. p. 75,

e ——
166 - February 5. Lapy TRA@AIR agtzm.rt MARION B OUATSO
N.

Tue Lady Traquair pursues Marlon Houatson for the malls and dut;es of a
part of the liferent lands, who alleged, Absolvitor, because her umgquhile hus.
band, who was immediate tenant to the umquhlle Earl, bad bona ﬁde made
payment to him. Likeas the defender being only subtenant to her son, had
bona fide made payment to her son of her duty. The pursuer answered, That
neither of the allegeances was relevant ; because any payment that was made
by the defender, or her umquhlle husband ‘was.. ’oefore the “term of payment,
and so could neither be said to be bona Side, nam ex nimia diligentia suspecta est
fides, neither could it prejudge the pursuer.

Tue Lorps were all clear, that the Paymcnt made by the prmcxpal tacksman

. before the term was not relevant ; but, as. to thc payment made by the sub-

tenant to the prlnmpal tenant, the Lords debate thc same among themselves,’

~ some being of opinion, that the. subtenant’s payment bona Jide before the term
was sufficient, because he was only obliged to the prlnmpal tenant, and he

might have a tack for a less,duty than he, or for an elusory duty, which, if
he paid, and were dischar ged, he was not convenable ; 5 and oft-times the sub-
tenani’s term was beforc the prmClp"d tcn'mt ; yet:the LORDS found, that pay-

ment made bona ﬁde by the subtenant to the prmcxpdl tenant ‘was not relevant,
and that because the master of the ground has action, not only against the



