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- 1632. December'7.  Lairp of PENwIEMUIR, &c. against -

14502 . SERVITUDE. ; - Seer. 1.

“TrEe Laird of Penniemuir, and Sir Andrew Fletcher of Inmerpeffer, pretendiﬁg_
them. to be infeft in a certain part of the lands of Doune, seek a declarator against
sundry to hear and see it declared, that the common muir belongs only to the
said barony, and portioners thereof, and to hear and see the defenders speci‘ally \
summoned to desist and cease from pasturing and casting w1thm the sald muir..
It was excepted, for Mr. Alexander Wedderburn, heritor of » - Lhat
no declaration can be granted against him, because he produced a writ granted to
his father, in anmo 1604, by the Earl of Crawfurd, then heritor.of the said barony,
and author to the pursuer, of liberty to him, his heirs and assignees, to have
committed in the said muir of Deune, and, by virtue thereof, have been in pos-
session since the granting of the said servitude. To which it was replied, That

* licence was personal, and wanted charter and sasine, and so was no real right
_against the singular successor; 2do, That the lands of Kinkene lie riot contiguous.

to the muir; 8tio, That the Earl of Crawfurd was rebel when he granted the
servitude. The Lords found the exception relevant, notwithstanding of the

reply. - .
Fol. Dic. v. 2. 1. 378.  Auchinleck- MS. p. 213,

1662. February 26. JouN KINNAIRD against Lairp of FENzIES.

Joun KiNNaIRD pursues @ declarator of property of a mire or marsh, in the
Carse of Gowrie, against the Laird of Fenzies, who had his land on the other
side thereof, alleging, that he and his predecessors and authors have been forty
years in possession of the mire, as proper part and pertinent of the bareny of
Rosste, and that the same is severally kend and known by march and meith, and
a dike inclosing it from the defender’s lands. I was alleged for the defender,
That he, his predecessors and authors, these forty years, have been in possession
of the said mire, by doing all the deeds libelled by the pursuer, which must give
them right at least of common pasturage fail and divot therein; and therefore
eraves the defenee to be found relevant, and admitted to his probatwn, at least
that 3 cognition might be by an inquest, conform te the act of Parlizment, and
witnesses led, Ainc inde. The pursuer replied, That he offers him to prove, that,
by the space of forty years, he, his predecessors and authers, possessed the said
inire, not only by the deeds libelled, but also did divide the same in several
parcels to each tenant in the barony, and was accordingly possessed by them,
which is sufficient to show that they bruiked the same as property, and not a
promiscuous commonty. And as for the defender’s allegeances of commonty by

_pasturage, &c. the same ought to be repelled, because the pursuer offers him to

prove, that he interrupted and debarred the defender from time to time, whick
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lindered him to acqiire a right of commonty by.possession and' prescription; -and
he cannot allege that he hath any other right by express infeftment, ; and therefore,
being so much more pregnant than the defender, there ought to be no cognition,
but he preferred in probation. . -

The Lords repelled the defence, in respect of the libel and reply ; but granted
commission to one of their number to examine witnesses for the pursuer, omni
exce/mone majores.-_ After which, the defender passing from his compearance, the
Lords declared they would give ‘the extract of the interlocutor to the pursuer, and
give his libel and reply by way of condescendence and declaration of the manner

of the property and of his possession. to his probation. -
- . S Stairy v. 1. f. 106.

b

1678. December 12. PITTARO against STEWART of Redmyre.

Founn, That a bond of. astriction of multures did not prejudge the. smgular’

successor in'the fands, unless the creditor of the bond acquired possession con-
form, before the singular SUCCESSOr’s right ; and that, il then, it was but a per-

sonal right. : ’ j
 Fdl. Dic. v. 2. fis 373. Harcarse, (APPENDIX), No. 8. i 1.

sy Stair reports this case :

Taz Laird of Plttaro being infeftin the mill of Conveth with astricted multures,
pursues Stewart and his tenants for abstracted multures; and, for instructing the
- astrictibn, did produce an infeftment of the ‘mill, in anno 1596, from the abbot
of Arbroath, bearmg expressly the whole multures of the parish of Conveth,

with a decreet against the heriters and possessors, memmnmg a retour of the’

sheriff,. bearing, that that parish was astricted to that milF; whereunto it having
been. £ormer1y answered,, that the defender being infeft ‘without asmct'orr, these
grounds could not infer an astrlctlo‘n against him
_The Lords found, That the writs produced did not ctmstrtute a ‘dﬁriagé ’out
were only a title for prescrlpfxon, that if thereby the pursuer 2md hiis aut‘hors’had
possessed 40 years, “withaut mterrupnon, the same would be suﬂicxent R
The pursuer now further produced a bond granted by Archibald Irv:ﬂrg‘, where-

by he ratifies the decreet, and oblxges hxm gmd ‘his tenants, and "poswssors oF
Redmyre, to observe the thirlage “in alltime coming ; whmh alone IS 2 bond of

thirlage sufficiently constitnting the same, much more whittjétned to the former
grounds. It was answered, That this bond of Irving’s cannot constitute a thirl-

o age, because Irving is designed thereby in Redmyre, and not of Redmyre; and

albeit he had most fully and formally constituted a thirlage as heritor, yet that
- cannot constitute the same, unless it were otherwise proved that he was heritor for
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