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i663. Fébrz)ary 5. Laoy anmsx against Lonn. CRAi;IEURN.

Tux Lorps advised the rest of the defences (see RECO{;N{TIOV) prépened‘for
. the Lord Cranburn, in the tecognition pursued at the instance. of my Lady

Camegy, who alleged, . 15t, That recognition was only - cqmpetent In proper
~ ward- holdmgs and not in bleneh feu or burgage, these only being feudz rec-

ta et militaria, and all others but Seudastra ; but the lands of Innerweek are not
- a proper military feu holding ward, being only a taxed ward wherein the ward
duties are taxed. yearly,- and the marriage is taxed to 5o ‘much, and so is in the

nature of a feu ; neither was it ever yet found in Scotland‘, that a taxed ward. -

did fall in recognition. The pursuer azswered, That the defence is not relevant
to rule in our law, being that alienation of ward lands, Wxthout the consent of

“the superior, infers recognition, .and neither law nor custom hath made excep-

tion of taxed wards, which have but lately occurred in the time of King James,
‘ who and King Charles wete most sparing to grant, gifts of recognmon whereby
there hath been few debates or decisions’ thereanent, and there is no conse-
quence, that because the casualty of the ward, whén it fal}s, is liquidated and

* taxed, or the value of the marriage, that therefore the fee is not a military fee,

wherein the vassal is obliged to assist his superior in counsel and in war, in the
stoutest obligations of faithfulness and gratitude ; and kthelefore, his withdraw-
ing himself from his vassalage’; and dbtaining another to him, is the ’greatést in-

gratitude, that the superior had taxed the benefit of the ward and marriage at

jow rates, which’ casualties cannot be drawn to prejudge the supenor of other
_casualties, but on the contrary exceptio firmat regulam in non exceptis. .
Tue Lorps repelled this defence. It was further allc’ged that here was 1o

offer of a stranger, but of the vassal’s own grandchlld WhO is now his apparent
‘heir in one half of these lands, as being the eldest son of hus second daughter 3 .

and recognition was never found in such a case. The purSUer answered, That
~ albeit the defender be now apparent heir to the vassal disponer, yet the case
must be considered as it was in the time of the disposition, when he had an

elder brother, the then Lord Cranburn, living, and was net akiogu: successurus ; .

and the Lorps had- formerly found, that an alienation Qf‘ ward lands, by the
- Earl of Cassillis to his own brother, albeit he was his nearest of kin for the
time, havmg no children, yet secing he could not be esteemed aliogyi successu-

rus, or heir apparent in regard the Earl might have chxldren therefore they

found recognition incurred.:

Tue Lorps repelled this defence. 3dly, Tt was further alleged That there

could be po recognition where there was no alienation of the fee without. the
_superior’s consent ; here there was no, ahenatxon of the fce, because the sasine
: being taken to be held from Dxrleton of the King, not conﬁrmed was: altogc.
ther null,- and therefore Dirleton was not-divested, nor Cranburn mvested fox
such an infeftment is ineffectual and incompleat till conﬁrmatxon, and Couki
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never be the ground of pursuit or defence against any party. 2dly, By such
an infeftment, the superior’s consent is a condition implied, for an infeftment
to be held of the superior is null till confirming, and implies as much as if
the sasine had been expressly granted, si dominus consenserit, and so-can be no

.obtrusion or ingratitude. 3dly, Craig, in his Dicges. de recognitionibus, reports
. the decision of the Lorps betwixt M‘Kenzie and Bane, (sée ArPENDIX), where-

by they found, that the sasine being unregistered, was null, and inferred no
recognition, guia non spectatur affectus, sed ‘effectus ; yet that was but an ex-
trinsjc nullity, much more here, the sasine being intrinsically null.  The pur-
suer answered, 13t, That if this ground hold, there could be no recognition,

except by subaltern base infeftments held of the vassal, in which there is far

less ingratitude, there being no new vassal obtunded, nor the vassal withdraw-
ing himself from his clientel, nor any prejudice to the superior, because sub-
altern infeftments would exclude none of the casualties of the superiority ; yet
such alienations, exceeding the half of the fee, do unquestionably infer recog-
nition, though the ingratitude be no more than this, that the vassal renders
himself unable fitly to serve his superior, by delapidating his fee, or the major
part thereof ; how much more, when he does-all that in him is, to withdraw him-

self from the superior’s clientel, by obtruding to him a stranger, alienating

from him ‘the whole fee, and albeit the sasine be null, as to other effects, till it

~be confirmed, yet as Craig observes im the foresaid place, vassalus fecit quantuin
“in se erat. 2dly, Though by our statutes, or peculiar cystom,- such sasines un-

confirmed are null, yet by the act of Parliament 1633, anent ward- holdings,
recognition is declared to proceed according to common law, which can be no
other than the common feudal customs, by which customs it is sure that the
recognition is chiefly inferred by the vassal's alienation ; as to the implied con-
dition, si Dominus consenserit, though that were expressed; yet the vassal giving
sasine, the tradition of sasine is inconsistent with such a condition, being un-
derstood a3 a suspensive condition, for he that ‘delivers posseision .de facts, can-
not be said upon any condition not to deliver the same de facto, and therefore
it is but protestatio contratia facto; and if it be understood as a resolutive con-
dition, as needs it must, it impedes not the alienation, but only might resolve
the same. As to the decision upon the not registration of the sasine wna he-
rundo non Sfacit ver, and albeit it might be a rule in that individual case, it can-
not be extended ad alios casus, although it were a statute, much less a prac-
tick. ' ‘ .-

Tue Lorps also repelled this defence. 4¢bly, It was further alleged by the

- defender, that Dirleton’s infefiment was granted by the King, keredidus et a;-

signatis guibuscunque and thereby the King consented that he should dispone
his right to any assignee or singular successor, and this clausé is equivalent to
the ordinary feudal clauses, wassallo et quibus dederit, which is ever understood

- to exclude recognition ; neither can this be understood to be stilus curie, as

when assignees are casten in in charters passing the Exchequer; but this is an

~

.
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original grant under the ngs own hand, The pursuer an.rwered “That this

defence ought to be repelled, because such concessions, cbntrary to the com-~ .

mon course of law, are stricti sz: and not_to bc extended ad effectus non ex-
pressos, presertim pro}ubztw B i no-ways to allow
. ‘alienations ofthe fee, without consent ‘but to this effect ; because feuda and
beneficia are in themiselves stricti Juris, and belong not to ‘ass;gnecs, unless as-
- signees bg expressed ; and therefore, albeit no infeftment: had been taken, the
disposition,-charter, or precept could not be ‘assigned ; so that this' is adjected,
to the end that those may be assigned beforé infeftment, but after infeftment
assignation hath o effect, and this is the true intent of assighees ; in dispositions
of ‘lands, it is clear, when the disponer is obliged to infeft the acquirer, his
 heirs, and assignees whatsoever, there is no ground Wher¢on to compel him
to-grant a second infefiment to a new assignee, but enly t0 grant the first in-

- feftiient to that person himself, or to any assignee whatsoever, which clears

the sense in thxs case. It-hatl also thris further effect, that singular successors
thereby m;ght have right to ‘a part of the lands whxch though - it - would
not infer recognition if.done, yet if there were no mention of a assignees, it
would .be null, and as not done-in the same case as a tack not mentmnmg as«
signees., ;

‘Tue Lorps repelled this also stﬁly/ It was further Glleged, That recognmon
takes. only place where there is contempt and mgratltude, and so no deed done
through ignorance infers it, as when it is dubious whether the holding be ward

“or not; and - therefore Tecognition cannot- be inferred, seeing there is so much
ground here to doubt this right, being a. taxed ward, and to his heirs and as-
signees; and it is not clear, Whether it would be incurred through a:sasine 4 se,
or to one in his family, Whereupon the wisest of men might-doubt, much more

Dirleton, being illiterate, not; able to read or writes>It was answered, Ignomn-,

tia juris.néminem excusat. 2dly, Ubi st copia- pentarum ignorantia Jest~supinad,
" Here. Dirleton did this deed clandestinely, without consulting his ordinary ad-
" vocates, or any lawyers, and’so was inexcuseable ; and if pretence of i ignorance.
could suffice, there could be no recognition, ‘seeing it ‘cannot miss to be igno-
_rance that any should do that deed that will be ineffectual, and lose their right.

TuEe Lorps-repelled this defence, and all the defences jointly, and decerned,

see No 11. p. 7732, - o . Fol. Dic. v. 2. p. 70, Seair, v. 1..p. 172,

| %.* See a similar case 14th January 1696, Lockhart against Creditors of
~ Nicolson, No 6. p. 6411, woce: IMpLIED DiscHARGE AND RENUNGIATION. s
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IF a master assign his rent, the ass1gnce has . the: same’ pnvxlege ‘of hypothec
that the master had."

T %% This césc xs No 36. p. 6233, voce HYpoTHEC, -

Fol; Dic. v. 2. 15,: 785
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