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ers, who’ should be injured by the defeniders in the’ collection ‘of the duty. -In-
deed, sofar asthe action is brought for ¥eparation of the damage which the
pursuers ‘have -dlreddy sustained, it is-evident that ‘the ovetieers have:neither
title nor interest to insist in it; and i lt seems equally clear that the pursuers are
entitled, by a declaratory conclusion, to guard themselVes agamst a repetition of

the injury.

- The objection, that a- decree- of absolvitor from this’ process wvuld not avml |

the defenders in a similar action, at the ‘instance of differént pursuers; -does'nét
apply to that part of thé libel' which conclides for repetition-and damages. -And
at’any- rate, this-objection-has been over-ruled in other cases; gth August 1763,

Merchants Company and Trades of Edmburgh agamst ‘the Governars-of Heriot’s.

Hospital, woce Hosprvar, - . - 3
Tae Lorp OrDINARY reported the cause on mformatlons

Tuz Court sustained . the pursuers® title,“afid repelled the defenccs statcd on.

“this’ pomt . :
" Act. Dean of Faculty E}sliné, Monypenny.
_ Clerk, Menzies.

Fac Col No go} 201. .

Reporter; ibfd Dregbarn
Alt Lard Advocate Dundas, Nezl Ftrgunn

R:D. . Fol ch 2 3 p 142”
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Powers of a Box-master —-anbxhty of Intenm Magnstrates.

I
.

t664 ﬁm- 24.
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HAMMERMEN of’ EDINBURGH agam.rt STEWART

i

Tm: Hammermen of Edmburgh in-anrio- 1641 obtdined from the ng a grft'

of inortification of - certain - féu-ditties belonging to the bisheprick ‘of ‘Dunkeld ;
and ithereupon-having charged Sir William Stewart: of Innernytie, for- payment

of ‘@ feniduty- for certain- byrim yeats, resting : before the restitution 6f the -

blShOPS, he suspended upon this reason, That there being certam feu-duties

resting ‘by old’ Garntilly, the suspendér’s father, for whichthe sus*pender was-
charged as executor'to his ﬁzther, he did truly pay the sanmie, and not only ob
tained a-discharge thereof; but'alio of ‘the same feu-daties yearlyin time com. -

ing ; which discharge was subscribed by the deacon,. box.master,’ and their flic-
tor.—It was znswered, That"the discharge ‘cotild” niot be ° rcspecteel as»to‘any

further years than were traly satisfied ; becauSe, it being'd’ mbrtlﬁcatien*‘to the-

wse of poor beedmen, the subscnbers of the discharge had'no power t6-sub-

sciibe the same, without-true- and real payment made thereof, unless they had

~

No 34.

No 35.
The office of
box-master
to a trade,
being annual, ,
the Lerds
found that
this officer
could dis- - -
charge only-
the daties,.
due during
his -inumben. -
¢y unless the .
trade had
given him
an exptess. -
warrant for.
for discharg-
ing future du-:-
ties, upon a
just and one«-
rous ground. ..
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Interim Ma-
gistrates were
found liable
for the escape
of a prisoner.
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served to
those who
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gainst those
who were

guilty.
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an express warrant from the beedmen and whole craft ; and that an answerable
satisfaction should have been made therefor: Nor could they give a discharge
of future years, their eharge being only annual, as deacon and box-mpaster.—
Replisd, The discharge was oppened, and that the ‘beedmen. should seek their
relief ofF the craft, whose deacon and box-master have power to uplift- any thing
belongmg to the incorporation.

Trag Lowps found the answer to. the  reason. of suspension. relevant, an& did
only sustain. the discharge for the years: truﬂy satisfied.; and found, that the clause
for the future wag either: adjectad by -error or by fraud ; which ceuld not. - pre-
judge the beedmen nar the incerporation, ualess- there' had  been an -express
warrant for it,- upon a. just and enerous ground, @ .
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1761. March 6. ,
- EreoNoga: MUTTER -qgainst The MAGISTRATES of Lmhthgpw

Qn a double electlon of Magxstrates in the burgh of Llnhthgow both .were
reduced by a sentence of the Court of Session ; and for some years the burgh
remained without a legal magistracy.

During this interval, a prisoner for civil debt in the tolbooth of the burgh had
presented a petition to “the ‘Court of Session, setting forth, That he was desti-
tute of subsistence, and that there were no Magistrates in the place to whom
he could apply for an aliment ; and therefore praying, that the Court would ap-

-point certain persons named in the petition to execute the powers of the act

1696, commonly called the Act of Grace, ay and until a legal magistracy should
be established in the burgh. Upon which petition, the Court, on the 11th of
December 1755, pronounced the following deliverance : ¢ Having heard this pe-
tition, they authorise and appoint Thomas Smith writer, Robert Clark, and Henry
Gillies, merchants, and Robert Jamieson writer, who were Bailies of the burgh
of Linlithgow: preceding Michaelmas 1754, orany of them, to act as. Bailie' of
the said burgh- ad banc effactum to modify an aliment, and' execute the othes.
powers committed to the Magistrates of royal burghs by the act 1696 ; and to
continue in the exercise of .the said office, ay and while a legal magistracy shall
be chosen,” &,

‘Eleonora Mutter soon-after nnpnsoned John Ferrier, her debtor, in that tol-
booth. The Magistrates received him, imprisoned him, decerned an aliment
for him ; but, after some weeks, unwarrantably dischaljged. him ; after which he
continued in the town.

In discharging the prisoner, Gillies and Clatk had no actwe hand

Fleonora Mutter. pursued the Magistrates for the debt..

Pleaded for the Magistrates; This is a penal action to make them liable for
Ferrier’s debt,  All penal actions are strictly to be interpreted. Now, the Ma-



