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titles, down to 1747, all refer to the charter 16:4, tbey are therefore just as.
much qualified by the contract as.if it bad beer narrated in them.. The object

of the precept of clare- constat in' 174/, was merely to give the nght to the
- heir tantum et tale, as it had been enjoyed by his predecessor ; and it is-admit- .
ted no feu- duties have been paid since its date, which both shows the ander-

standing. of parties at- granting: ‘the precept, and strengthens the: presumption,

that no prior feu-duties had ever been exacted. In these circumstances, there- ,

can be no room either for the-positive or negative prescription..
Tue Lorp OrpINaRY, “ in respect that by. the original feu-contract.in- 161 3

, the yearly annualrent of 52 merks. thereby stipulated, and.the like sum of feu..

duty, are declared: to extinguish each other; andin respect there is.no evidence

that one. farthmg of the fcu,duty from the date of the contract downwards .

~was ever paid; found, That the non-payment of feu:duty.is equivalent. to pos.
~ session upon the annualrent-right, and therefore: pfescrlptlon positive or nega-

tive, does not strike against, the contract, but  that it is binding on the parties

‘and their heirs at.thisday: And in respect it is averred by the charger; that the
suspender represents John Earl of Cassillis, the party to the contract, and that -

the suspender has pointed out no other title upon which he holds the estate than
that of heir, found the letters orderly. proceeded.”

Upon advising a.reclaiming petition, with answers the" Lonns upon the
grounds stated by the rcspondcnt unanimously adhered ’

" Lord Ordinary, Sustice-Clerk. _ For the Suspender, D. Cathcart. Alt. A. Campbell, junior,

~ Clerk, Home. , - ) .
D.D. , , | ~ Fac. Col. No-199. p. 4774.
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Teinds.

1663. Navember 24 .
Bisuop. of the IsLes 42 azmt The FISHERS of GREENOCK.

Tae Bishiop of thc Isles, as being presentcd by hxs Majesty to the blshoprxck
of the Isles, and whole teinds,. rents, and emoluments thereof, and as thereby
Having right to the great' teind of all fish taken in and about the isles of Scot-
land, pursues the fishers 6f Greenock for the teind of cod and ling taken by
them about the isles of Arran, Bute, and Ilsey ; but insists only for those taken

between Arran and Ilsey or Bute, and not between these and the shore, and -

-
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insists against the fishers of Greenock as fishing in that bounds The defendets ‘No- 1.5

allegcd 1mo; Absolvitor ; because the Blshop s right ] bore e&pressly, accordmg g‘;‘:e‘;f“c%“‘f" B

as- his predecessors had-been-in possession ; and it was not libelled, nor could it- and ling, free .

be proven, that ever the Bishop.of the Isles was in possession of the teind of* of paying any
" any fish taken by the inhabitaints of the main-land, albeit taken in the place

- libelled ; 2do, Albeit that-clause were not insert, yet all teinds of their own na-

" ture, and by the custom of thls kingdom, are local and consuetudinary, and so* -
can be craved out of no place, or for no particular, unless ‘they had-been aca-
customed: to be paid of these partlculars by that place as:in-somre places teinds
ate paid, not oMy of stirk and lamb, wool and milk, but ‘of* Staxgs, swine, hemp, -
lmtweggs, and some places of fruit, and in other places of none of these,' and”

- that within the same parishes ; and therefore, unless, it were hbelled that temds

- had been accustomcd to be paid in this place, they are- not-due; gtiv, Albeit a '
teind here were due of fish, it cquld not be due to the: ‘Bishop of sthe Isles, be-:
cause such teinds: being personal :and not' predial, foﬂow ‘the ‘residence of the -
takers, and not the place where they are taken ;- especially being taken not-in ¢ ®
any bay or creeck of -the isles, bat iz mam liberoy several ymiles: from«apy isle: -
except llsey, which is no island, but'a rock. mhabsted by nobody 5 4te,The » -
defenders offer them to ‘prove, -that they sud. others upon that shote~of" the.r:
main-land have been in possession 40 yearsrof a constanj: fishing of ¢od and ling -
in that place, free from all payment of teinds to the’ Bishop of the Is]es, paying .
only two.merks yearly to the tacksmen'of the vicardge | of Greenock, grantéd:®
in tacks by the ministers of Gieenock. - The putsuer: answered, thatithe- clauses *
in his:charter was in his favour, and is te-extend the same 16 all his predecessors

' possessed bearmg as amply, &c. and that for the possession, it was sufficient - \
that whxch ‘he had condescended, viz. that he offered- him to. proVe that through -~
all his dxocese, the small teind of ﬁsh belonged, to the ministers as vicars; but |
the great tiend of kllhng, lmg, and herrmg, belonged to -the B\shop, and was'
possessed by him' and his- predecessors past meimory ; but he needs not allege
that he possessed in every several place where fish happen to swim ; but posses-
ing generally about the isles, not only as to the inhahitants of the isles being in. =
his diocese, but-also being taken by the’ mhabttants of' the main-land’ through. -
out the kmgdom fAnd asina ‘barony. possession of a part wxll be sufficient for " -

_the whole, so it-must be in this benefice ; especxally seemg that it is ‘but bf Ia“te* e-
there was any considerable fishing in the place in_question, “and there was‘ﬁo

‘reason, if herring and other fish change the lochs where théy are ordmarﬂy

" ‘found,-that because there was. never herring teinded in that loch “therefore

" there was none ‘due there. -

Taz Lorps found the defence relevant, viz. That the. defenders *and" ofhets" 5

_wpon the main-land thereabout -had been in immemorial possesslon in the place’ -
in question of cod and ling, free from paying any teind to ‘the’ BlshoPs of the -
Isles: But the Lords would not sustain-less than immemorial possession of the -

2T freedom, in respect of the time the Bishops.had been out ; 'nor did-they de- .-

1
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»_tetmme the nght of the ministers of Greenock, whether they had nght to the
‘hail vicarage, or that as a small duty ; but reserved that to them as accords:

And they found, that the defence of a constant fishing elided the condescend- |

Fol. ch v. 2. p 101. Stazr, v. x.p. 312..

D N E——————

1666. February 7. Eart of PANMUIR against PARISHIONERS.

THE Earl of Panmulr having nght to the »abbacy of Aberbrothwxck pursues, L
for a part of the teinds thereof. It was alleged, Absolvitor ; because they had .

possessed their land forty years free of teind to any body; and by the general
act of prescription, all right prescribes not pursued within forty years, and so.
doth the right of this teind. It is answered, That the right of teind is founded
on.law, and not upon any particular or private nght and therefore, albext in
the case of competition of private parties pretending right to. teinds, ome right -
may be excluded by another, yet the teinds themselves must:always be due,
except where the lands are decimis inclusis, and did belong to privileged church-
men of old, such as the Cistertian Order or Templars, manse or glebes.

Tue Lorps repelled the defence, in respect of the answer ; for they theught,
albeit the bygones of the teind preceding the forty years rmght prescribe ; yet
the right of teind could not, more than the customs could prescnbe, if they were
neglected to be exacted. for forty years, ora feu-duty. )

: Fal Dw v. 2. p. Lol Stair, v. L 351,
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1666 Fune 16. \ . :
MR Roma&:r Benner, Minister of St Ninians against. The TeNANTS -
of CRAIGFORTH.

I~ a pursuit for- v;carage temds pursucd it the instance of Mr Robert Bennet, ‘
minister at St Ninians, against the Tenants of Craigforth, belonging to.the
Laird, Elphingston; the Lorps “found the defenders liable in payment of the
vicarage of lamb, stirk, and wool, as being the ordinary vncarage of the coun-
try, albéit the pursuer nor his predecessor minister had never been in possession ; .
and assoilzied from all other vicarage teinds, as decima insolita que peti non de-
Dbent, unless that the mmuter would allege, that he and hlS predecessor had been

in Possessmn :
- - Fol. Dw 7 2. p IOI. cwbjtﬁ,MS p- 63



