ALIMENT. 4

(Ex debito naturali.)

,1566 February 23.
CuiLpreN of the Earl of Bucuaw, against Lady BucHan,

Tus fix children of the Earl of Buchan purfue their mother for aliment. It
was alleged abfolvitor, Becaufe their was neither law, ftatute; nor cuftom of this
kingdom, obliging a mother to aliment her children. 2ds, Albeit there were,
the offers her to admit them in her family, and to entertain them according to
~her means ; but can never be obliged to pay a modification, in money, out of
the family ; for, in all cafes of aliment of wives, or children againft parents, the
offer to accept, and aliment them in the family, according to the parents means,
doth always exclude modification ; as was lately found in the cafe of Sir Andrew
Dick and his Son.—It was anfwered, That the law of nature is a part of the law
of this, and all other civil kingdoms ; and, according thereto, the Lords do al-
ways decide, in cafes now occurring, where there was neither ftatute nor cuftom,

and if aliment be due, the manner and meafure is i arditrio judicis, who may

juftly ordain their children to be bred from their mothers, feeing fhe hath mif-
carried, and married a depofed minifter.—It was ‘anfivered, That the law of na-
ture, without our cuftom, is no fufficient law to us, and does not induce obliga-
tionem civilem, but only pietatem et affeétum : Upon which ground it is, that there
was neceflity of this ftatute, to appoint an aliment for heirs againft the wardatars
and liferenters ; which infinuates that there was no fuch law before; and, if the
law of nature be the adequate rule, we are obliged to entertain the poor, and all
in diftrefs ; and therefore they might purfue us thereupon. 2ds, There is no reafon
to put it in arbitrio judicis, whether a child fhould be educated with the parent,
who muft aliment him, even upon pretence of the parents mifcarriage ; for that
being the indifpenfable right of parents to educate their children, as they fee
caufe, efpecially who demand aliment of them ; it ought not to be in the arbi-
trament of any judge, unlefs it were a Parliament ; and this arbitrament would
lay the foundations to encourage children to defert their parents, and to claim
aliment out of their family, and to pretend the parents mifcarriages, as unfit per-
fons to be bred with, and not breeding them in a fit way ; which accufations
were prohibited by the civil law, and never admitted by our cuftom ; for albeit
the Lords may appoint the way of education of pupils, their parents being dead
yet tutors have no fuch intereft as parents.

Tue Lorps found the mother obliged to aliment the children _;ure natur& y
which was fufficient to infer this civil obligation and acion ; but found, that the
offer of alimenting them in her family, was {ufficient according to her means; and
they could demand no aliment, nor modification, extra familiam : For they found,
that the Lords had thus fuftained aliment to children “againft their fathers, not
upon the at of Parliament, which is competent againit all hferentexs and dona-
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No 45.
A mother is
obliged to ali-
ment her
children jure
nature ; but
it is fufficient
that the ali-
ment them in
her family.
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No 45.  tars, without confideration of their being parents, but fuper jure nature, which:
they found would not extend to the obligation of charity, and which had no de-.
finite rule, but at the difcretion of the giver, and was not allowed as a civil ob-
ligation by any nation.

Fol. Dic. v, L,p. 32 Stair,v. 2. p. 365. .

1756.  March 2. ‘CATHARINE DRUMMOND ggainit ROBERT STEWART..
No 46. , L
Almother ,who Carmarive Drudimonp, '‘mothter to Robert Stewart an ididt, alinrented him-
f‘di’;‘*gﬁd “ from the year 1921 tll fhe year 1751. He ‘had'no'fertune whatever. Tn that:
;vhifle hehad year ‘he fucceeded to the eftate ¢f Ardverlick, ‘ef ‘L. ‘840 Scots yedrly renit. In -
o fortune,
found to have °‘the year ‘1746, Catharine Drimmond ‘broughit a preeefs of -aliment againft her

;‘:P:‘yar;?pft‘“ fon, concluding for-dliment from the 172+ tlll the 1751, as well as-#fter this laft.
when he fuc- permd

Sfé‘lid to an ¢ Tux Lorps‘fountl no-aliment-due till 1751 ; and, dfterthat period, modified.
'L.-40 to the purfuer.’ v
Al — ., Alt. And. Przng/c
Fol. Dic. v. 3. p. 22.  Fuc. Col. No 1935, p. 289.
Sir F. Dalrymple.
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N 1757,  Fuly 12. Jean HoMme dgainst Assienee -of Lady 'Wedderbum.

No 47. ‘

f}r,’zr;ﬁg‘,?;t Jeax Howme, with her fifter Ifabel, had a bond of provifion from their brother-
deemedto be  for 5000 merks ; but it contained a claufe, ¢ That the money fhould be divided

x pietate,not- . . . . .
fviféﬁt::d;;,og ¢ betwixt them by Ninian Home, by fuch praportiens-as the:fhould think fit to

et ¢ appoint, by any writ under his hand, eriam in articulo mortis.’
fortune, This power of divifion was never exercifed by Ninian Home. At his death,

one half of the 5000 merks fell to Jean, by the legal conftruction of the bond.

From the date of the bond till the death of Ninian Home, which was twenty
years, Jean Home, who had no fortune except the prolpeét -of 'this bond, had
lived in family with her mother Lady Wedderburn,

After the éeath of Ninian, Lady Wedderburn claimed -aliment as due by her
davghter Jean, for this intermediate {pace, in refpect of her fupervenient for-
tune.

In an aétion betwixt Lady Wedderburn’s aflignee and Jean- Home, concermng

this claim of aliment,
¢ Tue Lorps found, That Lady Wedderburn had no claim of aliment.’

For Afli ignee, Patrzck Home. ‘For Jean Home, ¥. Dalrymple.
Fol. Dic. v. 2. p. 22.  Fac. Gol. No 43. p. 0. .
Sir F. Dalrymple. : '
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