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this orderought to be taken i -thefe, and: the like cafes, -viz. That a precognition
and-action ought to be intended by the:comprifer, -fot trial taking of the- eflate,
of the ground and houfes thereon; principal dwelling-houfe, byres, barns, &c.

wherein they were at the time of the comprifing ; and what the danger and pre~

judice is, that may refult there-through, ‘if they be not repaired ; and if it be
neceflary and profitable to the lieritor, from-whom the lands were comprifed, to
repair the fame;- that after this trial taken, thé Lords may interpone their autho-
rity,. after they have tried, and found the reparation neceflary and ufeful: After
which fentence the comprifer may deburfe the expences, neceflary to the faid re-
paration, in: thefe particulars, which has been {o tried to be neceffary, . for beiting ;
whi¢h being. beited and repaired, he may intent his. action to hear and fee it be
tried, that he has beftowed fuch particular expences, condefcended on, upon the
faid, reparation ;. and that. to the-faid. reparation,. the faid deburfings were necef-

far}{,v;and could. net be uttered. without the fame; and that thefe expences -
{howjqd accrgfce to the reverfion ;. which expences, by trial and cognition, taken.
by -the Lords; being found to be truly and neceflarily deburfed, their fentence is

intergofed thereto, ut ﬁlpvm.;

© AR Hope, C AL abfene. Clérk Hay. .

1669.  Fanuary 19. : .
GEORGE JOHNSTOUN againit Sir Crarves Erskive, Lord Lyon. .

UmquaiLe Richard Irwing having died infeft in the ten-merk land of Knock.

hill, his fon, bad a fon, and four daughters; his {onbeing his apparent heir, and be-
ing i‘ndebted a.fum to Mr James Alexander, he charged him to enter heir in {pecial
toklchard}his' grandfather, and apprifed the lands from him, whereunto Sir Charles
Erfkine has ndw*right'; the fhid f'o:n‘ béing now dead, and never infeft, Mr George
Johnftoun takes right from the four female grandchildren, and ferves them heirg
to their grandfather ; but before they were infeft, there was an infeftment or
charge upon-the apprifing,, at the inftance. of Mr James Alexander; and in a
former competition, Sir Charles was preferred upon Mr. James Alexander’s right,
as denuding the male grandchild, apparent heir for the time, in the fame man.
ner as if he had'been infeft ; now, Mr George Johnftoun, upon the females right;
raifes a declarator, to hear ard fee-it found and declared, that Mr James Alexan:
der’s apprifing, was fatisfied, and extiné by intromiffion, before the legal was ex-
pired. It-was alleged that the purfuers, as heirs ferved and entered to Richard
their -grandfa;her,-" had o intereft to redeem the apprifing, led. againft Robert
their brother, unlefs'they were alfo entered heirs to their brother ; which Robert

if- he were alive, might redeem the appriﬁng again{t himfelf ; o that the legal re-
verfion being in his perfon, cannot belong to his grandfather’s heirs, but to his .

Fol. Dic. v. 1. p. 22.  Durie, p. 402.. -

No 2.

No 3.-
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No 3. own heirs; and, as'he, or his heirs, -gould only redeem, fo can they only declare
the apprifing to be fatisfied by intromiffion ; meither can the reverfion belong to
two, both to the heirs of Robert, who was charged to enter heir, and to the
heirs of the grandfather who died laft infeft.—It was anfwered, That Robert
never having in his perfon any real right, as never being infeft, albeit fiGione juris,
the a& of Parliament gives the creditors like right upon his difobedience to enter,
being charged, as if he had entered ; yet that is a mere paflive title, and could
give no active title to Robert, or any reprefenting ‘him, either to redeem, or to
call the apprifer to an account, till they were entered heirs to the perfon laft in-
teft ; for albeit the creditor apprifer has a real right, yet the difobedient apparent
heir has none ; and albeit the Lords ‘might fuffer the difobedient apparent heir,
or his heirs, to redeem the apprifing ; becaufe the apprifer had no interet to op-
pofe the fame, being fatisfied ; much lefs can the apprifer now appofe the pur-
fuers, who being infeft as heirs to Richard, have the real right of fee in their per-
fon, and confequently the right of the reverfion ofthe apprifing led againft Rich-
ard’s apparent heir ; which being a minar right, is implied and included in the
property : )

Which the Lords fuftained, and found that the heirs of the perfon laft infeft,
being infeft, might redeem, or declare againft an apprifer, who apprifed from an
~apparent heir, lawfully charged, albeit they were not of that apparent heir.
: ¥ol. Dic. . 1. p.22.  Stair, v 1. p. 584.

*.* The {fame cafe is reported by Gosford. See Helr ApPPaRENT.

1676,  Fuly 18. GoRrDON ggainst WATSON.

No
Compet\%.n of Warsox having apprifed the eftate of Irving of Hiltoun, in anm 1662, Johm
gre(:;sugxfxr ®  Moor, in anne 1672, apprifes Federat’s eftate and Hiltoun’s, for a {um whereia
Federat was principal, and Hiltoun cautioner ; and fhortly after, within the legal,
Moor ufes an order of redemption of Watfon’s apprifing, whereunto Gordon of
‘Seatoun hath now right, and purfues declarator againft Watfon, for declaring,
that the order was lawfully ufed within the legal; and that Watfon, the apprifer,
after the order, entered in pofleflion of Hiltoun’s eftate, and continued to poflefs
till this time, whereby he is fatisfied of the fums contained in his apprifing by his
intromiffion ; and that there is no neceflity to produce or deliver the fum confign-
ed for redemption of the apprifing. 1t was alleged for Watfon the defender, That
the order ufed by Moor could not be declared ; becaufe there were two orders
of redemption ufed againft Moor’s comprifing ; one by Federat, and another by
Gilbert Collifon, who apprifed Federat’s eftate, in anso 1671 ; which apprifing
Federat hath confirmed ; and, for Collifon’s further fecurity, hath infeft him i
an annualrent out of the miln of Federat: Likewife Watfon hath right from



