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they have decerned the right of the moft part of ail the fums truly due to the
executors only, againft all reafon, although the faid George was not then within
the country, nor hath fibfcribed the fame himfelf, nor no other for him, taking
the burden for him, and who was then and is yet minor ; and who, if he were
hurt by that decreet, could not be bound thereby. THE Lorps having heard
both parties, they found, that none of thefe parties can claim any more right to
any of the fums controverted, except the proportion decerned to ilk one of them
by the faid decreet; which decreet-arbitral the Lorps fuftained as lawful and
valid, albeit it be not given within the year after the fubmiffion ; in refpect, albeit
the year was long expired before the judges decerned, yet they found the decreet

good and fufficient, being done, and following not upon a naked fubmiffion, but

the fubmiffion containing alfo a bond, whereby the parties gave power to the
judges to determine what proportion of the umgquhile Colonel his goods fhould be
decerned by them in favours of the faid George, and obliged them to abide
thereat, which bond was more than a fubmiffion, and there was not any day nor
time contained in the faid fubmiffion and bond, nor any blank left therein, nor
claufe conceived thereanent, betwixt and the which the judges fthould decern ;
and therefore it was found, that upon a fubmiffion containing fuch a bond, and
bearing no day, there was no neceflicy to the judges to decern within the year;
neither was it refpected that George was out of the country and did not fubfcribe
it, and that he was yet minor, in refpeé it was a claufe conceived in his favours
which he did accept of, and fo might thereby better his cafe ; and therefore the
Lorps repelled the allegeance proponed for the executors, &c.

A&, Dunlop for Beaton. Advocatus & Stuart for George. Alt. Nicolson.
Clerk, Gibson. '

Fol. Dic. v. 1. p. 50. Darie, p. 883.
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1665. February. Menzies against M‘GRrIGoR.

In an aCtion betwixt Menzies and M‘Grigbr the Lorps found, That a fub. .

miffion, bearing no day betwixt and which. the arbiters thould determine, expires
after year and day, and is not as a bond obliging parties to a fubmlﬁion whlch
doth not fo expire,

Fol. Dic. v. 1. p. 50. Gilmour, No 340. p. 103.
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1672. February 23. WALLACE against WALLACE.

Warrace of Carnall purfues a reduétion of a decreet-arbitral, pronounced be-
twixt him and Captain Kennedy, by which he was found debitor to Captain
Kennedy in 5000 merks; and which decreet was now affigned to Edward Wal-
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lace. 'The fi7/f reafon of reduction was, becaufe the fubmiffion being fubfcribed,
and delivered to the arbiters, with- a blank endurance, they had unwarrantably
filled therein an endurance for three years after the fubmiffion; whereas, being
blank, it doth only proport the endurance of a year; and the decreet-arbitral
being pronounced near three years thereafter, is wltra vires compromiffi. 2ds, The
decreet is null and unjuft by enorm lefion, in that the purfuer is decerned in 5000
merks, without mention of any caufe, but only in general ; neither can there be
any thing produced to inftru& that he was debtor at all. It was anfwered, 1mo;
‘That neither reafon is relevant againft an aflignee, who feeing a clear decreet<
arbitral, which requires no formalities, nor folemnities, he was obliged to enquire
no further ; neither can the cedent’s oath prove againft him, that the fubmiffior(
was fubfcnbed blank. : :

- Tue Lorps ordained the arbiters oaths to be taken, whether the fubmlﬁion

was: blank in the endurance, when it was delivered ; and found, that if it was

blank in the endurance, it endured but for a year: And found, that {eeing it was
only general, without mentioning any particular caufe, that it was null, unlefs the
defender aftrud it, by proving the caufe thereof.

Fol. Dic. . 1. p. 50. Stair, v. 2. p. 77

1924. Faniary 31.
The Rerict of Bartiz ArcHiBarLd CocKBURN aggainst Danier Epwarp, Mafon.

Ina fufpenf’ on of a decreét- arbltral as bemg pronounced after the powers of
the arbiters were expired, the queftion turned upon this point, Whether thefe
words of the {ubmiffion, The Fudges drbiters are to determine betwixt and the
Twenty-fecond Day of December, did, in the conftruction of law, include the 22d
Day?

The charger, in fupport of the decreet, brought the authority of the civil law,
1L 133.f-de V. S. I 13. 56.§ 5.1 72. § 1. ff. de verb. ¢b. and took notice of the
opinion of the Lords of Seflion, obferved by Dirleton, 26th Fanuary 1675, and
allzged, that the common practice was to pronounce decreets-arbitral upon the
laft day, as-in this cafe ; all which would come to be void, if this reafon of fufpen.
fion was fuftained.

It was pleaded for the fufpender, That, in boundings of land, the terminus ad
quem is never included, unlefs it be exprefsly fo provided : Which thould likewife
hold in periods of time, efpecially when the term is defcribed by thefe words, e-
1wixt and a day certain ; for it is the natural meaning of this expreffion, that the
intermediate time is only comprehended.

And it was answered to the authorities brought from the civil law and my
Lord Dirleton, That they either related to the meaning of the word intra, which
did not agree exactly to the words in queftion, or elfe they concerned the cafes of



