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Tm: Lady Burgy puafues the tenants aof her hfercntrlands to remeve com‘
pearaace is made for Sir John Strachap, who alleges that he. ﬁands publicly in.
feft in this land, and in’pofleffion, and will-not fufler his te:nants to regnovc,—-——lt
was replied,; That the purfuer’s infeftment. ip Jiferent. is long.. befme Sir, John's;
and could teke no effe@ till now ghat, her hatband is dead.-s—lt is: muwemd That
the Lady’s infeftment-is bafe, and, therefore, though, it be prior to ,er John'’s. pub.
lc infeftment, it cannet be preferrcd thereto; unlefs it -were alleged. it was- ‘clad
with pefleflien before the pubhp infeftment, either by the Lady’s own pofleffion;
or-at leaft by her hudband’s peffeflion ; but {he cannot allege enther becayfe thefe
parties: were in:pofleffion: from . the. date” of her . infeftment; till, the . date- af th:s

pirblic infeftment it was answered fov the Lady, That, fhe, offered:.to provey

hér hufband was in; pefleflion after her infeftment; and- before thc dcfender s ine

feftnjent, by himéelf, ovat leaft by thofe. who derived temporary; orredeemable -

rights from him, or his authors, as liferpnts, wadlets, and unexpired ‘comprifings,

st was answered, That albeit fawrxe matrimonii the huiband *poﬁ'eﬁion, though -
cemmon duthor; be connted the wife’s poflefiion, yet the p.oﬁIeﬁiﬁpof a wadfetter, .

ox apprifer; 8¢ neu:her faid to be the, wife's, pofiefiion,, nor the hutband’s, becaufe

thiey: poflafs propris jure,: and the hufhand hadonly a- reverfwn
-Trg Loxns found the allegennce: Wlevan.t for:the Lady, .

or by any déruvang a Qemporary nght from hxm, ot his authors.. .+ . - o)
TP § . . Fol. Dig. w.. 1. .p. 89.; Stazr, 2. I. p; 475
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A ba{emfe&mem given by a hulbanq to: aamfe was fu{hmed azfter t.he haf- -
band"s deceafe, as public, and clad with poffetlion,. albeit. the.hofband was not in -

pcrITeﬁion thé time of grantmg the right : .In refpe& either he; or ot;hers, by: re+
ﬂeemable nghts and tacks gwen by him,: came:in’ poﬁ'eﬁion thereafter. " )
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Mg jAmzs Re being mfeft in -an annualrent by the Earl of Dundee, purf
fues a poinding of the ground ; compearance is. made for the Countefs of Dun-

that. hér hufband pof-‘
‘fﬁffed afner ‘her infeftment,; -and befarg the: public. infeftment, sither by, hxmfelf '

Thehul%and’
pofleffion is -
accounted
the wife’s
pofleffion, fo
as to validate
herbaferight;
atthough it
be not the
natural pof-
{effion, but
by tenants,
wadfeters,
&c.
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held'to be
good by the
hufband’s
pofleffion, al-
though not
the natural
poffeflion ;
which was
enjoyed for
the time: by
his mother,-a
liferenter,
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dee, who. produces her infeftment by. the Earl her hufband, of the lands in
queftion in liferent, and that in lien and place of -certain other lands, whereunto
{he.was provided by her contract of marriage, and which fhe renounced at her
hufband’s defire ; and bearing, becaufe the Earl’s mother was infeft in the fame
lands in liferent, that in place thereof the Countefs fhould be infeft in other
lands, during his mother’s liferent, and thereupon craves preference.—It was an-
swered, "That the Lady’s infeftment is bafe, not clad with, pofleflion, -whereas the
purfuer’s infeftment is public ; and albeit the hufband’s pofleflion :is -ordinarily
holden to be the wife’s poﬁ'eﬁion yet that is only-as to infeftmentsfor implement
of contm&s of marriage in favorem -matrimonii, but not as to - any-other infeft-
ments "Ita est, This infeftment is not for 1mp1ement of the eontract of marriage,
but in’ place of the lands fo provided and renounced. -2do, The -a&t of Parlia-
ment anent public and private infeftments, allows only bafe infeftments clad with
pofleffion ;- ~and though cufom hath extended that flatute,that although the wife
poflefs not, yet-the hufband’s poffeffion fhall be reputehers, which is introduced’
by cuﬁom n favour of wives that cannot otherwife -poflefs; yet cuftom hath
never: exten&ed it further than to the natural poffeffion of “the hufband ; and here

' the hufband’s‘mother being in natural poffeflion, the hufband cannot be faid to

poflefs, unlefs he did- either poflefs by himf{elf, -or by his tenants, or chamber-
lains; ‘but a pofleflion dérived from his father or -himfelf, :to a wadfetter or life-
renter, cannot be faid to be his poffeflion ; thefe poflefling propris jure, and not
being in his power ; and though a-liferenter’s poﬂ'eﬁion might be interprete to be
a civil- poﬁ'dﬁon for the fiat, yet that is but fiffione juris, and there cannot concur
two fictions in the fame .point, otherwife there could be no end ; for if the mother
had given a diftin@ right,-acd that party had been in- p’oifef[ﬁon that party’s pof-

feflion would be the mothet’s pofleflion, and the mother’s.pofleflion wou!d be the

foit’s poife{ﬁon -and the fon’s pofleftion, as hufband, would be this Lady’s -pofle{-
fion ; and albeit if the old. Lady’s right-had ‘been conftitute by a refervanon in
this Lady s right, the old Lady’s pofleflion might be interprete as flowing from
this:Lady’s right ; yet here it is not conftitute by refervation, but is only related
as being already.conftitute.—It was replied for the Lady, That by the conftant
cuftom the hufband’s pofleflion is underfiood to be the wife’s pofleflion, to all ef-
fects and purpofes; neither is there any diftinction, what kind of poffeffion it be;
and« albeit by the a& of Parliament, bafe and private infeftments, without pol-
fefiion, . be. poltponed to pofterior public infeftments, yet that is expreﬂ'ed in re-
gard of the fraudulency and latency thereof ; but where there is no fraud, but
an-onerouscaufe, the lealt pofleffion is fufﬁcxent as the pofleflion of warrandice
lands is fufficient by poflefling the principal lands ; and infeftment of annualrent
is valid againft public infeftments before the term at which the annualrent is pay-
able, becaufe the annualrent cannot be accounted latent while it cannot act; fo
this Lady’s infeftment being not enly for an onerous caufe, viz. in lieu of an
equivalent infeftment renounced ; but alio being moft favourable,- -being a wife’s
provifion, which ereditors have godd reafon to inquire after; and cannot be faid
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to be latent, though there were no contra¢t of marriage, it being both ordinary
and due by hufbands who haveought to provide their Wives; and this being In
place of the provifion by t;he congract 9f marrviagf:,_‘ haﬂ} the fgme privilege and
favour therewith ; but whatfoevet might have beén prétended againft bafe in-
feftments, s latent aiid fraudilent, before the adt of Patliament anent the re-
giftration of ‘fafines, this infeftient being granted aftey that ac, no creditors can
pretend that it was latent, oOF they deceived thereby. e SRR
" T Lo fuftained the Tiferentér's inféfiment, atid préfered the fae to the
cteditors pofterior public infeftment. TR e
AT s " P, Di. . x? §o.: ‘Srair, v. 2. p. 74

4

" mx Gosford reports the fame cafe : .

Mir- famrs Rk, as being ififeft in'an annualredt of Adrrds-in the paﬁﬂ’x of
Tnnerkeithing, did parfoe a pointling of ‘the ground Hgailift e “tenants, ‘wherein
: éqmpéaranée was made for the Countefs; as Liferenterof the-faid 1ands, who' al-
Peged, “That albeit Yrer infeftment was polterior, yet ft'being'given her in reritu-
mrerationt of theélands proﬁ&écﬁé‘Ijéf‘;b&“cpht‘ra&"@f mattiage, which fire fad re-
nounced, -and the Betog in pofféfiion by vittue theteof, im o far as Hér- Hufband
being Fati of Dindee,’ and’Hetlrbr, did poffels the fatie by His mother; who 'teas
lfétonter of ‘thie fame Snls, satf uplifted the maifty abd‘dariéd dufig her Hfetisae.
—1It was replied, That albeit the proprietor of lands, out of witich a Werent 18
given, is ahle, by the liferenter’s pofleflion, to defend. againft-. peefcription, or to
give the benafit of ta‘paﬂ'cﬂ?iry judgment to the heritor ; yet a third party getting
a right from the heritor, who is not in natural poﬂ'eﬁion, but only fitione jitrz':.
by the liferenter’s pofleflion, as faid is, the ‘thiid party’s right can never be faid
to be clad with poffeffion by fuch a refervation, out of the author’s right; which
were-of a ‘maft ‘dangerous confequence ; feetng thofe who boma fide acquired a
right to lands,, can never be in fecurity, if fuch private rights, not clad with natyral
poffeflion, but by fubtile refervation, foyld be fuftained.—Txz Lorns did, not-
withftanding, prefer,the Countefs, albeit the lands in queftion swete only given in
remuneration of thofe comtained in her contradt of marriage, upon. this {pecial
g‘g(‘))\indk That her infefiment -did bear, that the lands bﬁrmg aﬁfeihed“wisth the old

Lady’s }i?ﬁ;ép;t‘,,;f;h@rg,fgredgduzing her lifetime, fhe was provided. to the like rent,
0 ;j‘o‘f :th,e;baxgngyg‘pf G}aifdry, which did impprt.a@efemaﬁmi.:of the, old Ladyfs
fiferent 5 gnd {0 het poffetfion was the Covntef's pafaffion, and made hor right
pu’b‘ﬁé: That bya&of P.atliament, Qrdaﬁl,i.ng}a}llv,faﬁpes.,;g jbe put: m .ti;e pu.b};c
regifter, creditors- who contracted with the hufbard, might eafily know what in-
feftments of liferents were given to their wives, either of lands contained in the
contra& of marriage, or given in remuneration.

A | Gosford, MS. No 479. p. 249.
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A Lady’s
right of lifi-
reat was re-
ferved in the
body of her
hufband’s
right ; but
his charter
and fafine did
not mention
it, yet it was
preferred to
donatars of
bis forfeiture,
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* * Dirleton reports the fame cafe :

_.Ax infeftment granted to the Lady Dundee by her hufband,  in recompence of”
a former provifion the had by her contrat of marriage, and which the had re-
nounced, was queftioned by a creditor, who alfo was infeft; upon that ground,

that the Lady’s rxght was bafe ; and though rights granted to wives, upon thelr
contracts of marriage, or after mamage when they have no _provifion, or in . re-
compence of former provifions, are fuftained albeit bafe, becaufe the hufband’s.

pofleffion is the wife’s poﬁ'efﬁon ; yet.the right in queftion ought not to be ful~
tairied upon that ground ; in refpet the hufband was not in natural poffeffion,.
the lands being liferented by his mother ; and, by the act of Parliament, the
pofleffion whereupon bafe rights are {uftained,”is only to be underftood of natural
pofleffion : Tre Lorps preferred the Lady,-and repelled the- {aid defence,.
upon tiefe conﬁderatlons, that mfeftments given to wives, in the. cafes aboves
mentioned, are conftrued ta be pubhc and are not prefumed to be fraudulent

And wives are not in the condition of other creditors who: may perfeét and make
their rxghts pubhc ; whereas wives can do nothing themfelves, and it is to be
plefumed that wives are prov1ded by. thelr hafbands ; 3 fo that thofe who are to.

acquire rights from them, ought to enquire if their wives. bc mfeft efpecmlly fee-

ing, fince the ad of Parliament 16L7, anent, teg;ﬁranon of faﬁnes they may
cafily know the fame, L

At Cunnmglmm, &)"c For- the Lady, Lockbart & Lmnontb
. .D:rleton, No 161 » 65

1685. March 7. " Lapy Eariston against C.omi\rgi; MAYNE and Others..

Mary Horg, Earlefton’s Lady, eompeting with Colonel Mayne, Ogilthorp and
Cornwal, the three Englith donatars of her hufband’s forfeiture, ‘on this ground;
that her right of liferent was public, in fo far as it was referved in the body of
her hufband’s infeftment :— Answered, The charter and fafine, which only make
a right public, bears nothing of her liferent. ——Replzed The charter related ex-
prefsly to the conditions and plowﬁons contained in the ‘procuratory of refigna-
tion, whereof her jointure is one:. Tue Lorps, in refped of the favour of g
jointure, found-this general refervation equivalent to a confirmation ; and fo pre-.
ferred’ her to the donatars, who, in ftriét law, had muclr to fay.

Fol Dic. v. 1. p. go. Fowztamball v, I. p. 353




