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APPEAL

1674. February 5.
EARL of DumMFERMLING agmmt The Earw of Carranper and Lorb Axnoxp.

: T'HE' Earl of Dumfermling having right to a claufe in- his grandmother’s con-

tra&t of marriage with the Earl of Callander, bearing, ¢ That if there were no
¢ iffue of the marriage, the onle half of the conqueft thould be difpofed of as the
¢ Countefs thought fit;” and to a claufe in a bond, bearing, ¢ That he fhould

¢ not uplift any of the rents of the Countefs her jointure-lands, without her con- -

¢ fent; but that fhe thould have the full power to uplift the fame heifelf, renoun-
¢ ‘cing his jus mariti otherwife ; purfues the Eal of Callander to denude himfelf
of the half of the conqueﬁ and to make payment of his mtromlﬁion with the
rents of the jointure-lands.

Which being reported from the Outer-Houfe, the Lorbs, for their further
clearing, declared, That they would hear the parties in prefentia upon thefe
points, whether by iffue of the marriage the exiftency or. furvivency of children

~ were underftood ; and whether the renouncing of jus mariti, would exclude the

hufband fimply, or only in fo far as might extend to a.competent aliment for the
Countefs. And feveral delays having been obtained, that Callander might be
prefent ; and the laft diet at which the advocates undertook to anfwer, without
further delay, being come, they proponed this allegeance, that by the a& of
Parliament for regulating of judicatories, ¢ It is ftatute, that where the Lords,
¢ for the intricacy or importance of cafues reported from the Outer-Houfe, or-
* dains them to be heard ir prafintia, that the famine ‘fhall be inrolled in the

¢ Inner-Houfe ‘according to the date of that interlocutor, and difcufled accord-

: ingly; till which be done they are not obliged to anfwer.’—It was anfwered,
That diets being given and taken to anfwer the points propofed, they could not
- 110w return to this d11ator ‘which might have been propofed the firft day, and re-
quired not Callander’s prefence to inform ; and that this caufe not being intolled,
the Lords, accordmg to their ordinary cuftom, might appoint any point therein
to be further cleared, as the Lords have always been accuftomed to do, and which
quadrats with the intent of the a@, for preventing uncertain attendance ; for the
parties bemg obhged to atténd the debate in the Outer-Houfe, ought not then to
refufe to anfwer immediately in the Inner-Houfe but after the caufe is inrolled
in the Inner-Houfe, they are in tuto to go home, and are not obliged to anfwer
til their time,
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5% APPEAL.

Tae Lorps repelled the defender’s allegeance, and declared, that if they
would not debate in their prefence, they would advife the difpute reported from:
the Outer-Houfe, and allow to either party time to give their informations, and:
thereby to enlarge the debate as far as they pleafed.

The Lorp Armonp prefented an appeal in writ, appealing from that interlo--
cutor to the Parliament : Which appeal being this day conidered by the Lords,
all being prefent, they found that there was never an appeal from the Lords given:
in in writ ; and, though in the procefs betwixt Glencairn and Eglintoun, in anne
1648, mention was made verbally of an appeal, yet it was never entered in writ ;.
and that by the a& of Parliament 1537. cap. 39: it is declared, ¢ That the. fen-
¢ tences of the Senators of the College of Juftice, thall have the fame ftrength-
¢ and effect as the fentences of the Lords of Seflion had in time bygone,;” which.:
is declared by the 63d adt, Parl. 14. King James II. ¢ to be final, without any
¢« remeid by appellation to King or Parliament ;> which hath been in confant .
obfervance ever fince : For the Parliament never fuflained an appeal from the
Lords ; meither was there ever any reduction of their decreets fuftained, except
as to the title- of honour betwixt Glencairn and Eglintoun ;. which, with that
Parliament, is fimply annulled and refcinded thhout any refervation.———There-.
fore the Lorps declared they would proceed in. this caufe, notwithftanding the
appeal, and would fuffer nothing thereof to remain upon record, or .any initru-
ment to-be given thereupon ; and that they would. reprefent to the King the.
whole:matter, that fuch preparatives might be prevented in time coming. (See
Joint Petition of Advocates, p. 345.). _
-' Fol. Dic.v. 1. p. 47.  Stair, v..2. p. 262..

o

1710.  Fuly 19.

Mrs Lyow relict of Muirefk, and' John Riddoch her aflignee; being creditors to-
the Earl of Aboyne, they arreft the bygone rents in the tenant’s hands, and.
purfue a forthcoming, Gompearance is made for the: Countefs of Aboyne, now
Lady Kinnaird, who ftands infeft in thefe lands for -her jointure, and alleged no.
procefs, becaufe, you having obtained a decreet on the fame very title and. right:
now infifted on, we appealed and protefted for remeid of law to.the Britifh Parlia--
ment, which.is tabulated and received in.the Houfe of Peers, and execution by
their certiorari fifted thereon. (See this proteft 25th February 1710, Fount. v. 2.
P- 573~ voce PrrsoNaL OBJECTION.) Answered, That appeal has no relation to
the prelent affair, for that was a decreet for the crops 1707 and 1708 ; whereas
this is for the rents 1709, and {o not being ad idem, it can be no hindrance to
this prefent purfuit. Replied, Though it be for different years, yet the.claim,
ground of debt, and medium concludendi are all the fame, and muft run the fame
fate of a Parliamentary Decifion. The Lorps, though they were very tender of

Lyox against Kinwarrp,'





