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executot, But alse against s}l represeniting him, so lohg as the inventory was not
exhausted by payment made before citation wpon the privileged debt.

Tt Lorps foand the funeral expenses to be a privileged debt, preferable to
all others the defunct’s creditors 5 and €hat the posiession taken by Kelhead, af-
ter the Lady’s death, was not effectual, and therefore preferred Irving to him:
And likewise found, that James Borthwick’s account ¢f the drugs furnished to
the definct while he was on death-bed, had the samie effect as funeral expenses ;
but would not allow his peior bond, though he alleged it was for drags furnish-
ed upon former occasions, . \ ,

As to which it was further alleged for Borthwick, That his prior bond is yet
preferable to Kelhead, to this effect, that he may thereby affect such of the move-
ables as had been my Lord her Rushand, his debtors ; because, in competitions
betwixt the crediters of defuncts, and the other cteditors of exectrtors, for the ex-
ecutor's proper debt, the defunet’s creditots are always preferable, when both of
ther do affect either the goods or debts of the defunct ; 2do, Borthwick’s debt

being anterior to the Countess’s borid to Kelhead, the same is null by the act of

Parlament 1621, against fraudful aliénations amongst conjunct persons ; for the-

camge of the bond being acknowledgéd to be a prior bond granted by 'the Coun-

tess for an additional techer with her daughter, privately granted, besides the:
comtract of marriage, it was mull as being & wife’s bond, stante matrimonio ; and

albeit it be renewed in her viduity, yet being posterior to the pursuer’s bond,..

and for an anterior cause not obligatory, the same is null by exception. or reply,.
conform to the said act, it being no real right.

Tue Lorps found Borthwick, as the defunct’s creditor, preferable to Kelhead,
who was only the creditor of the executrix as to such moveubles belonging to
the executrix at her death, whictt were the defunet Earls; and found also,
that Kelhead’s bond being posterior to this debt, without an anterior onerous
cause, might be annulled by the act of Parlidment without reduction. See
Priviuzcen Desr. ,

, Fol. Dic. v. 1. p. 205. Stair, v. 2. p. 293.
1675. Faly 29 .
Joun Hatr, late Bailie of Edinburgh, and other Creprrors of the Relict of

James MasterToN, against Marcaner Tromsown, and Other Crenrrors of

the said James MasTERTON. - o ‘

Iv a double poinding, raised at the instance of Stennismiln, in whose handg
the whole goods and in-sight plenishing which were in the house, and possessed
by Aliee Thin, relict of the said James Masterton, were sequestrate, until he
should be first paid of the house mail ;—it was alleged for the Creditors of the
busband, James Masterton, That they ought to be preferred, because he had
disponed his whole goods and meveables, infayours of the said Alice, his relict,
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with burden of his debts; and therefore, whatsoever goods she had by the
same disposition, it was really affected with his creditors debts.—It was answered

- and alleged for the Creditors of the relict, That she never accepted of any such

disposition, nor made use thereof ; but on the contrary, any intromission she had
was as executrix to her husband, whereby the property of the goods became
her’s, and she might dispose thereof ; likeas she did dispose of the same in fa-
vours of Margaret Masterton, her sister-in-law, with the burden -of -her proper
debts ; and so her creditors had best right thereto. THE Lorbs did find,
That if the said Alice Thin had only right as executrix, that the proper goods
and gear which belonged to her husband, and were intromitted with by her, be-
ing yet extant, would belong to the husband’s creditors ; and so preferred them,
conform to a former practick in the case of Ley, No 1. p. 3123. where
the Lorps digl ordain it to be a practick, that the creditor of the defunct should
‘be preferred.to the creditors of the executrix as to his goods; but as to any
goods that were acquired by the relict herself, after the husband’s decease, and did
-only appertain to her, and were never possessed in common, They did prefer
the relict’s own creditors to the creditors of the husband, who had never:#one
any diligence to affect the same, nor had recovered decreet against.the relict
as executrix, to constitute her debtor during her lifetime.
Fvl. Dic. v. 1. p. 206. Gosford, MS. No 796.

'1648.  December 19. PATERSON 4ggainst BRUCE.

In a competition betwixt Captain:Paterson and ‘David Bruce, both;havin'g
apprised the lands of Thomas Tweedie, from:his apparent heirs ;—it is alleged
for Paterson, That he ought-to preferred, because he has the first apprising aud
infeftment.—It was answered for Bruce, That his apprising, though posterior, is
upon the defunct’s debt, and Paterson’s is upon a bond granted by the apparent
heir ; and therefore, by the act. of Parliament preferring the diligences for the

_defunct’s debts, before the apparent heir’s, the said diligences being done with-
in three years, are preferable.—It was replied, That the foresaid act prefers only
diligences for the defunct’s debt, being done within three years after the de-
funct’s death.—It was duplied for Bruce, That these three years must be ann:
sutiles ; but here Bruce could use no diligence, because the term of payment of
his debt was not come ; and the narrative of that act bears, * That the defunct’s
-+ crediters either did not know, could not, nor used no diligence; and there can
be no case more favoureable than this, where Paterson’s right is upon a fraudu-
‘lent gratuitous bond of the apparent heir's.—It was zriplied, That this statute

_ being correctory of the former law, which did not distinguish the defunct’s

debt, from the heir’s debt, cannot be extended beyond the terms expressed, of
diligences done within three years after the defunct’s death, and if it were other-
wise-extended to bonds conditional, or whereof the terms were.not.come, that



