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*y* The fame cale is thus reported by Dlrleton :

1676 February 22.

Tuz Lorps fuftained a declarator, at the inftance of‘ a cre&rtor to hear and
fee it found, That certam foms, provided by a father to his children, after the
contra@mg of the debt, fhould be Table and Tubje to execution for their debt ;
and that they Thould be Hable themfelves in .quantum Iucrati, though there was
not-a reduttion intented of the faid rights, upon the a& of Parliament 1621 ;
which the Lords were moved to do, not only becanfe they thought, that the faid
declarator is 2 reduction upon the matter, but the rather that the fummons were
offered to be proven by the defenders own oaths< And in effe@, as to the moft of
the fums, they were not a fubje@ of redu@ion ; feemg the debts were not all af-

figned to the children ; but the bonds ‘being ’o'lank in the creditors name, the
father had filled them 1 up in the name of the children ; and as to fuch as were
afligned, for the moft part, they were renewed in the name of the children ; the.
former bcmds being given back, Wrth affi gnatmns to the fame.

1676. Fuly 6.
Tue Lorps found, That = father having afligned eertain Bonds, for provifion:

of his children, the creditors have not.only an aftion of reduion: competent: to-

them, but a perfonal action to refund the fums uplifted, ypon the bonds, if the-
affignation theuld be found to be fraudulent : But did referve to.the defenders to-
debate, whether the fame was fraudulent ; the defenders having alleged; that.
the fame were granted by their father, havmg a plentiful fortune for the. time, fo
‘that he might lawfully prowide his children.

‘Reporter; Newbyth.
Dirleton, No 344. & 373. p0 164, & 182,
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x6yy7. Joumary 5. & 6.
EaxL of QueeNssErrY against Lapy Mouswerr and Her CHILprEN.

Iva multxplepamdmg raifed at the inflance of the tenants of Moufwell; againft
the Earl of Queeniberry and other Creditors, as having right by com:pnﬁngs to
the eftate of Moufwell ; and the old Lady Moufmﬂ as being infeft in her life-

rent of a yearly amnuity of roco merks, for which fhe had obtained 2 decreet.

in foro contradictorio, and thereupon had comprifed and was in. poffeﬁimn wheve-
upan fhe craved preference, both as to-the refting bygonesand- n. time. coming..
It was alleged by the creditors, That, by a minute fubferibed, he Lady had re-

friched -her annuity to 88 merks yearly, and could crave no preference. And,.

s ta the decpeet, it could pot militate againft them, becaufe it contained a fpe-
cial nel'eﬂmnm the creditors, to prove, that within.a juft and competent time,
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they had taken order with the debts of the family, and fo they had fulfilled their
part of the minuté, and thereby the Lady’s reftrition became obligatory.—It
was answered for the Lady, That fhe oppones her decreet jn Joro, whereby the
Lords, after confideration of the minute, finding, upon the death of her huf-
band, fhe being tutrix to her grandchild, had reftricted. herfelf upon that parti-
cular confideration of the ftanding of the family, and that:fhe fhould have. in-
tromiffion with the rents, and pay the annualrents yearly to creditors; which
having failed by the death of the grandchild, after which fhe had never any
medrdlir‘lg, but with her own annualrents, for Whjcth’ﬂ]e had comprifed the eftate
falling to his uncle, who was major, and fuffered the creditors to. take away his
whole fortune by expired comprifings ; and, as to agreement with creditors by
friends named in the minute } albeit there was a reverfion, upon payment, with
(\_viit/hin:) a competent time, yet they have never yet inftructed that it was per-
formed ; but, op the-contrary, they only did diligence for their own debts, and
fuffered feVéigI,ig)xller_cr,edit_or;s to- comprife for theirs; with whom the Earl of
Queenfberry having tranfacted, and agreed with the young Lady for her liferent,
he hath thereby gotten the undoubted right to the whole eftate. THE Lorps
did prefer the Lady to 1cco merks yearly, as they had done formerly by their
firft decreet. ‘ ‘ , o
- Upon the 6th January 1677, the preference betwixt ‘the faid prior creditors,
and the eight children” of old Moufwell; befides the heir, was advifed : And it
being aflkged for the creditors, That they ought to be preferred, becaufe any
right the children had, was but a mere faculty referved to their father to give
thenr provifions ; and the bond granted by him for that effeét, obliging his fon,
being both after the father’s being debtor to thé creditors by bonds, whereupon
they had comprifed, and charged the-fuperior to infeft; their right became pub-
lic, and fo ought to be preferred to the children whefe infeftment was only bafe,
beirg granted by the {on to be holden of himfelf, but was never cled with pof.

' feflion.—It was answered and alleged for the children, That, notwithftanding,

they ought to be preferred ; becaufe the infeftment granted by the father to his
eldeft fon and apparent heir, being exprefsly with the burden of their provifions
‘of 18,000 merks, and confented to by the Earl of Queenfberry, who was fupe-
tior; that right (became) public, and by confequence their provifions which did
affect the fame™  And the heir having been in poffefficn, made their right pub-
lic; {o that the creditors comprifing long thereafter, and “after they ‘were infeft
by the apparent heir, they could not comprife the fee of their eftate, but with
the burden of their provifions ; which being fo. fimall, that in place of 18,000
“merks referved, he did only grant bond for 9,500 merks to eight children ; it
were againft all law and reafon totally to fruftrate them thereof, ' 2do, The pre-
tence of being prior creditors to the contra@ of marriage, can be no ground to .
take away their right, becaufe their provifions being noBfiivate nor-latent deed,

- but fectired by a public infeftment of the fee of the lands, the creditors havin

not caly right to'reduce the fee; by the a& of Parliament, granted to the appa-
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rent . heir,. but .1ikewife to affe®t heritable fums of money, which did exceed -

20,000l., thtgy ‘vne_yer.having“donle;Ad_i’ligen‘pé, cannot take away ’vthe_fmall provi-
fions appointed for the children. : ‘

Tue Lorps did long debate in this cafe among. themfelves,- as being of a ge-
neral concernment to all prior creditors, and of all younger children who had
fecarity by contracts of marriage; and at laft did find, that p}jobdtiqn fhould be .
led of the true condition of the eftate, if it were fufficient for fatisfying al}~.prié.i, 4
creditors, if they had dome diligence ; and that by the divifion granted to the

children, the father, who was debtor,. did not thereby become infolvent ; which

bcing-pquyen, they did prefer, the children to the prior creditors.  But T having
urged myfelf, that the refervation in the contract of* marriage, not only bearing -
to provide children, but likewife to contract debt for his other neceflary affairs, -

that,t_'lizg b__ayinicht of true debt to prior creditors, gave them the benefit of that
claufe ;- as well as the children for their provifion ; .and therefore that they ought
to come mparz passu with them, in cafe the eftate, or a great part thereof, was
abforpt and taken away by other creditors who did prior diligence, fo that the
remainder fhould be divided notwithftanding. B S
‘Tre Lorps did prefer the children if it fhould be found,.that the time of their
provifion,. the debtor had enough of eftate to fatisfy them and .his creditors, if
they had done diligence againft him or his fon. e
S  Gogford, MS. Nog32.

*_* Stair reports the fame cafe thus: - S

Tue Laird of Moufwell hav'mg‘ difponed his eftate to his eldeft fon by his con-
tract of marriage, in which there is a claufe, * giving power to the father to bur-

« den the eftate difponed, with 18,000 merks for provifion of his children, and
¢ doing of his other affairs ; fhortly thereafter he-grants 2 bond of -provifion to his
eight children, relative to this power, of 8500 merks, cmltainin’g a precept of fa-
fine, whereupon they were infeft ; ‘and fhortly thereafter he dicd. His fon grants
bond of corroboration to the father’s creditors, whereupon they apprife from the
fon’s brother and heir, and are publicly infeft, and raife reducion of the bairns

right; as being in defraud of creditors, in refpe that at-the granting of thelr pro-

vifions, the father bad only his liferent referved of 4 part of his eftate, and this-
power of butdening the fame; and offered to prove,-that his debts did far ex-

ceed the L. 10oo Sterling. 2do, This faculty referved,: bearing to ‘be for his o-
ther affairs, allowed him to contract debts, or apply the fum te his anterior cre-
ditors.  Tig-est, His fon, who was his lucrative - fuceeffor, having granted bonds
of ,'corrdboration to his father’s creditors, hath in" effect. applied the fum referved
to them ; and the fon might have declaved againft the father, that.this fgqulty
was exhaufted by his anterior debts, and that no part.of it-could. be.-a‘pphed Fo
the children. 3tio, The creditors craved preference ; becaufe, albeit the chil-
Cwor L. 6G S
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drén’s’ infeffitient wds prior to theits, yet a“pofterior public inféferment ‘upon ‘créx
ditors “diligence, is always preferréd to- béfc'“irfféfﬁxﬁeﬁ"t‘s;i‘efRéc_i%ﬁ& 't’d:,ChﬂHrenF '
whofe provifions are ambulatory at their parents’difpéﬁi}‘;.‘“aﬁ&‘evén‘ p&ﬁ‘.‘ei‘ibf{ erds

ditors ate preferable theréto, much miore prior cféditbl_‘s.’-‘—“-'“lf ws mﬁueﬂ{?‘for the
childfen to the first allegeance, That thete is'no law to hindef paréaes to- provide

-their chidren, but on theé ‘contrary; the law!of Get ‘ard natdre obligeth thetr. -

to provide for them : It Is‘true, ﬁhéf"ééi}ﬁbt»’pfé\*idé~ihéhiibﬁt?’qﬁ't of their own,
and cannot prejudge or ‘excludé lawful "C'x‘édi't"dﬁ"'vab“dfsz‘; yea if it’h_e'ibo"nf'd/‘S”Qf'
provifion be undeliveréd, and fo in' the patents power, theif cottttadting of pof--
tetior debts doth fo far recall of refrench thetn; ahd prefef poftérior ereditors, if the
father hath not arr effate fufficient for both - Bist hre' the childrens botids of pros-
vifion are fécured by air ihfefiment regiffrated; ahd (o dte oways ih'the pateties
powet, ntithiet are théy latent, but afé a réak biiideh onvthe fon's Publiciafebtient

swhich néithér the fon' nor ariy créditéi” could' dfappint;or ot ierifé this pre- -

pdrative would rifin all childréh ; this béing the Ifndﬁ‘bi‘dihﬁi‘y“’méfhi?ﬁ“td‘pi’éﬁﬁ&ef '
then, -that whén ‘the eldeft fon is piit it the " fee “ of hid Fa¥et’s eftdte, -itis Wi
the burden of portions to the other - childien ‘a§ ftl’;b’*-faftﬁ’e’f m(‘ml&‘faﬁ%&-ﬁﬁéfé;_..:
flate; and that their provifions weré withtbut fraid er prHjidics toantéfior ciedi-
tors. It waSoffered to be proven, that at the timé ‘of this contraél, burdened with -
this faculty, the father had a fufficient eftate, fut ekceeding’ his debts amd théir
provifions; viz: Lands worth 4000 merks yearly, and L. 20,000 of money ; and
1t is without all pretence of reafon, that the fon’s granting of bonds of corrobo.
ration was equivalent, as if the father had applied this faculty to the anterior
ereditors. And:as to the reafon of preference of pofterior public infeftments to
prior bafe infeftments, it holds, when the bale infeftrhents are ‘latent or fiaudi.
lent rezenta possessione 5 but in other cafes, prior infeftments; (thougl bafe) have -
been frequently preferred, even where there was.no poffeflion, as when thepu.
blic infeftment intervened before the firft ‘term, at which: the bafe infeftrvent
might attain pofleffion, or if* there were poffeffion u pon the'infeftment,
the bafe infeftment, or the ground thereof was ‘burdened’; but ia this’
is no latency or retention of poffeflion, but the bairns’ mnfeftments are founded-
upon a real burden of the fon’s public infeftment ; neither are’the two. infeft.
ments in competition, granted by the fame common: author, .or proceeding from
him ; for the childrens infeftments proceed from: the father, but the creditors i
feftments are upon:apprifings’ deduced againt the fon; upori ‘bonds-of corrobora-.
tion granted by the fon, ahd not upon thé father’s. bonds 5 and fo proceed only as
creditors to-the fon: And it'is beyond - queftion; that 10 'deed-by the {on, - or a-
againft-the fori, upon his own bends, could evacuate the real burden-in the fon’s
own infeftment, which béihg apptifed from the fon, it muft trarsire cim su onere ;
and albeit the fon’s bonds be corroberative of the father’s, yet that will fiot flate.
the appriférs, asif they had apprifed from the father upon his borids ; for then
both infeftments had been from the fame common author -

But it is ‘undeﬁiabley
that the father’s bonds remain mere perfonal rights, and can have no effedt, by

wherewith’
cafe, thete:
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“way pf -competitien or.preference,: but. by way of. reduction.upen defigud.of .cre- - No.8o.
.ditors.—It: was@answered; Fhat the father’s sefervation, can.only impert the, ftand-
ing;of . bis own. infeftment in.fee, ad, bunc ffectum,. to give infeftments to his chil-
dren; or-icreditors;-for. L. 1008 Sterling ;:and therefore.the children’s, infeftments
+ beingy bafe, would:be .excluded:by.a more -effedtual. infeftment granted, by the;
- father, sthough: poftetior ; .and: therefore. the creditors; by their apprifings, carry~
»ing the fon’s public .infeftment, .of fee,-do_progeed from: the father, .as: the {fame
»common.author. .. 2do,::And: if ;nged be, it is; offered~ to be proven,; that,the fa-
-.ther,. at the:time - of: thefe bonds of provifion, had .not a vifible effate to pay his
..debts, and théfe provifipns.s—It.was. replied, That Jthis, faculty. was, not;,f_qm.idsd
upon-the father’s infefement;,but is a.part.and hutden of the fon’s public infeft-
«wment 3 for,:.if this faculty:had been .conceived .in: favours.of 2 ftranger,, who ne-
_ver was .infeft, an, infeftment, granted. by him conform to the faculty would be
<xealand.effeGual. .0 I
. Tue Loros found, That .the childrens. infeftment, albeit. bafe, without. pof-
::feflion, . yet.being 3 burden.upon the- fon's public. infeftment, was,preferable to
the infeftments of the apprifers, apprifing from the fon upon his bonds of cotre-
- baration, though:for the father’s debt, and nat proceeding upon the father’s bonds ;
ibut. found: the reafon .of reduction. relevant for:the cieditors,. that the father had
- not fufficiency of ieftate ag the time of .granting the: childrens proyifipn, .to fatisfy
. both his debts and theiroprovifions ; _and- found the feecof his eftate difponed to
_his fon, -was to.be accopnted.as 3 part of his father’s.eftate, .either being burden~
,.edwith: the father’s antevior debt by law.or paéion, . and:thatthe. creditors could
. not.exclude the bairns . provifions; {eeing- they might. affect the -fee.difponed to
he fon, unlefs that were:igfufficient. . And. whereas; the: defence.of a fufficient
. .wifible eftate-was a contrary z'alhgeance,\,and=poﬁtive,-«;tha Lorps. admitted tothe
.ichildrens: probation,thel father’s..eftate. the: time of ; the. provifion, .and, to.the
greditors probation'the- burdensiof: the eflate, and the father’s anterior debtss,.>
Com B O - Stair, b. 2. p. 4806

% Disleton alfo reports this cafe:

, \_f@yx's; .D(jtjqiés §§Mo@féWgH,‘ ‘T)yhéloxi'trg& of marriage betwixt his eldeft fon
,'_Iafx_x‘ésvD,dpg_l‘as;_,apd —— Lawrie, did difpone to his fdp;thepfeeof his eftate, re-

o foram 3 fad it a provifion to be contgined in” the infeftment,
“that it fhould. be lawfu} to him to take op and burden the eftate with'the fum’ of

18,005 merks, for the provifion of his other childrén,” and, for doing his other
affairs : And accor ii\r}glyli'he faid James did provide, to_eight children, gooo

_ierks oy‘x_;:_‘é’ "vthgwf‘a;a;g_{?;gt‘e;,,,by‘aj‘bén@: granted within 3 yea& aftéxj' tl'i:é faid mar-

. piage, ppd ipfefement thereupon. o o

"B oth the father and the fon, the flar beng deceafed, and ‘the fon having left

* only gne fon,of, the, marriage, an infant, ‘there followed a contract befwixt Aghies

' ﬁom:é,' gfanai1lothér to the child, and" Janet Lawrie, the mother, and certain

friends of the family, whereby it was agreed that the grandmother thould ‘quit
6Gz2
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200 merks of her liferent yearly, and the mother 400 merks of her liferent; and
that the grandmother fhould confirm her hufband’s teftament, for payment of his
debts ; and for the fuperplus of the debt; the friends fhould undertake the fame ;
and upon payment, having taken right thereto, fhould fupercede perfonal execu-

- tion until the child were major ; the annualrents being in the mean time paid by

the grandmother, as tatrix to her grandchild. The grandchild having ‘deceafed,
while he was yet an infant, both the creditors and the friends, and the relit, did
take a cotrle to affe@ the-eftate by comprifings; and, upon:their infeftments and
rights, having purfued the tenants, {o that they were forced to raife' a multiple-
poinding, it was alleged for the creditors, 'Fhat the grandmother her liferent
ought to be refirited, conform to the faid contract, whereby flie ‘had difcharged
the faid 200 merks yearly. - Whereunto it being answered, That res devenerat in

- alium casym ; and that the {aid reftri¢tion was in favours: of her grandchild, and

for the ftanding of the family, and in contemplation of the undertaking, and ob-

ligement forefaid of the friends, which they had not done, and cessante causa
< gessat effectus and the eﬁate being altogether ruined, the. ought to be in her OWIx

place..
And albeit it was thereto replied by the credltors That whatever . mlght: be

. pretended to be the impulfive caufe, yet the fuid reftriction being oncegranted,

doth continue, notwithftanding of the pretence forefaid ; feeing there is no refo-
lutive claufe or provifiony, that the cafe above-menﬂqned falling ' out, -the grand-
mother fhould be in her own place; but, on the cantrary, it appears by the con-
tra@, that the death.of the child was then under ber confideration, in- refpedt;: it
is provided exprefsly, that if’ the child fhould die, the reftrition of the mother’s
liferent fhould ceafe, and fhe fhould be in her oswn place ;. and {o the provifion

* forefaid beiflg only in favours of the mother, and not of the grandmother, éxcep-

tio firmat regulam in non exceptis : 1t being confidered likewife, there was not the
{fame reafon for the grandmother, in refpe, by the deceafe of the child,. the mo-
ther’s intereft in the eftate did altogether ceale, whereas the heir who did fucceed
to the child, was the grandmother’s own fon :: And, as to.the pretence that the
friends had not fulfiled their part of the contrad, it was answered, That the
contraét being in effect in favours of the family, both the. relit and the credi-
tors were thereby obliged, and might yet be urged to fulfil their obhgements

And though they fhould both fail, the family could not be’ prejudged 5. and that
the friends, acbordmgly as,they were obliged, they had taken courfe with the
debts, H and though it was pretended that they had not done it debito tempore, the

. faid pretence was of no moment, feeing no time is limited by the contract..

~ Neverthelefs the Lords reponed the relict againft the faid: reftrition..
In the fame caufe, there being a competition betwixt fome of the ereditors

. whole debts were contra&ed by the grandfather Agnes Rome’s huﬁband before his

fon’s contradt of mamage - and betwixt the children who were mfeft as faid s,

upon the bond of plonﬁon, granted by their father, conform to the facuIty fore-
faxd
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Yt vims alleged for the creditors, That they ought to be preferred, in refpedt,
that ‘ipon bonds of corrobofation granted by the fon, the fiar, they had com-
prifed and were infeft by public Anfeftments ; at leaft they had charged the fu-
perior, {o that their right being public, and for a true debt.anterior to the child-
rei’s provifion, they were preferable “to the -children, their. infeftment being
‘bafe. R PRI S

“"Trr Lorps found, That the children thould be preferred, in refpect the com-
pifings were againft the fon, and the comprifers could be in no- better cafe than
the fon himfelf, whofe right was affected with. the faid faculty in. favours of the
“children ; fo that neither he nor any having right from him, could quettion the
right granted by virtue of, and conform to the faid faculty. '

This decifion, being'by”plurality, {eemed hard to fome of the Lords, who did: -

.confider, that the-forefaid faculty was not only in behalf of the children, but of
fupervenient creditors, if the father had _thereafter contratted - any debt, and if
the father had given furety to the faid fupervenient creditors by bafe infeftments,.
" and if his anterior creditors, before the faid'eont'ra&,'had comprifed and had been.
infeft, they would have been preferred to the faid pofterior creditors having only:
Tafe tights, énd malfoagli to thechildren: .
" They confidered alfo, that 'the eftité Being; By the faid contra®, difponed
fimply to the fon, with a refervation only of the father’s liferent.and the faid - fa-
culty ; and the fon not being obliged to pay the- father’s debts by the faid con-

trac, if there had been 18,000 merks of debt anterior to the contrad, anterior

creditors might have purfued the fon for the fime, not only becaufe he was ap-
parent heif and successor” titudy ‘luerativoy but becaufe he was obliged By the con-

trad, at leaft his eftate burdened for the faid fum; and. the anterior creditors .

'illrfﬁ‘:lgﬁti}éitﬁgfj ﬁg\ff’.éi‘t;gl’(en'tﬁati bai'{?fé; orntight bave comprifed: the- intereft' com-
petent £o the fathér by the faid faculty : And féeing. the fon' might ‘have been-
forced g, m

e fiietild fo ity the fid
“bonds’ of _cotroborgtiopl, whieredpon they ‘might- have: cotprifed'; and’ having:

Gompria i
“of the childten; . T ¢ , _

. In the-faine canle, the creditors did allege, That they ought to be preferred to
" ‘the children; betaufe theu provifion was after their. debt, and was without an
enerous daulé And, néveriheles, i
":Jr.ae&féht; fgzz“ThattHen‘ "f’g'tﬁgﬁ; " the time s of 'thé"ig}'aniing‘.of'th'e _faid',bon a, for
" theli provifion, had a fufficient éftate Defides] ot of whiths the creditors might
have been fatisfied, U U 0 ¢ e

This decifion’ Being alfo by themajor p""a/.it‘,_fé‘enfed‘hard'; to others, who thought

~ that 2 debtor ;c_'o{ﬂdf do no deed inprejudice of hiscreditors, “without an onerous

caufe ,?sjnd"fﬂig)ﬁg'hftﬁé‘fatﬁgr; might te Tosked upor, the time of the granting of ’

" “provifions-to children;. as'in.a good condition, and. therefore the creditors- to-be

fecur€ 4nd’ needed not to' do diligence ; “yet, if theréafter ke fhould become in--

‘Dlveat, the lofs ought. to be upon the children, and not the creditors: And. that'

tisfy the faid’ éreditors, he “niight have granted. .

*,jf{é}jv'iﬁgi;‘g&t‘fé;; piblic rights, they are-preferable to the befe right

helefs, the ‘Lords found’ tife- defence for-the children -

’NO 80-
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-1t-being a principle; tbczt @ debtorscan-do nothing in prejudice -of bis creditor, awith-

qut:an.gneretis .cause, it is cextamly both-fraud and-prejudice, “that -he fhould not
pay hisdebt, but fhould give away to his children,” that part of his eftate which
the crediters might-have-affe@ted : - And. inhibition being only.in thefe terms, That

the party inhibited should do no deed in defraud of -the creditor; it . might -be pre-

tended, by the fame reafon in reduQtions ex capite inbibitionis, that the party in-
hibited' did nothing in defraud or prejudice of :the purfaer, in- refpect the time of

‘the granting the-bond or right craved to be reduced he-had effedts and fuﬁimen-

¢y of eftate befide. See Facurry.

For %eeh{berry and other Creditors, Locthart, &5%.
CGunningham, Anderson, & Mackenzie,

. For the Children and’ Reh&,
Clerk Gibson.  In prasentia.

Dirleton, No 418. p. 205- .
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: Februa;r‘y;*;. ‘HamiLton of Pardowie, against Mr ANDREW Hax.

BONDS of provifion fuftained, though the fathers be under burden, if folvent,

- and he have another vifible eftate; as found m the cafe of Moufw ell’s Creditors,

No 8o.. p. 961.)

."de Dic.;'v. ‘1,; P Fozmminball Ms.

1679." “Deceniber 23. LRSI\INEA agami\t GARN.EG{F_S &f SMITH.

JO‘H\' ERSKINE: havmg ad}udged certain’ teuements in Edmburgh upon a debt
due by Alexander Carnegie, purfues Janet Smith, relict of the.faid Alexander,
as pofleflor.of -the maills.and-dutles. - Compearanca was-made, for James and Eli-

zabetlr Carnegies, who cxaved preference for; J:he half of the rents of thefe tene-
- ments, hecaufe, by contra& of marriage- betimxt the faid Alexander and. the fuid

]anet Smith, *fhe was provided to the liferent of the faids whole tenements, . but
in cafe thereswere-children furviving, fhe:reftri@ts. herfelf to the one half, and re-

< nounced the {fame in ‘favoeurs of the children. 3 fo they bemg the only chlldren
-of ‘that.marriage, -have nght to that half.——The .purfuer angwered, That this was
a ﬁaudulent contrivance, to prefer children to. creditors, pgecedmw the contrad,
‘which, if. {uftained, -would be of pernicious; cmlfcquence 3 for, though a mother
‘may reftrict in favours of children, where there remains to the father a fuffic icient
:free eftate to fatisfy his.debt; but here the purfuer was an_anterior cxedxtor, and
~the-defun@’s whole means and eflate was liferented by his wife, his tenements
‘being worth 1800 amerks, ar 1cool.;. and. t,he tocher alfo, hferented by the wife,
‘being 5oooﬁmerlus fo that the hfexent Was- @xorbitant, and the con{htuent had
nothing unhferented —k \was»wplled That beﬁde the tochex he had Ioool. to
- .be paid at hlS "ood fathex s death, vuth the ptopeltv,qf the houfes and {be

tocher. 2



