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and debated upon, the brdinary may consider the reason and subsumption, and
deternine accordingly, wheremn there is no hazard to anycparty ;- for, if the
case be doubtful, the Ordinary will report ; and however .an ‘amand or a bill
" will bring it before the whole Lords.

"Tue Lorbs found, that the Ordinary aught to advise the testlmomes of wit-
nesses, when they ate lxbellcd upon and produced hefore 11txscontestatxon
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It was movcd Whether ‘or pot a &ecreet of an: mfenor Judge, bemg q.ues--

ttoned upon that:groand of idiguity, that the libel was not.proved, -and: the de-
positions of the witnesses being produced by the pursuer ab initio, the Lord of
‘the Outerhouse may advise:the probation, or if it-ought to be advised by the

whole Lords? It was found, “That the depositions being produced, (as said'is,).

the Lord may give his own interlocutor, as upon any other writ produced ab
initio, to instruct the libel : Though some of the Lords were of opinion, that
the probation ought, to be considered and advised by the hail Lords ; and it was
hard, that the probation being found sufficient by a competent Judge, it should
be in the power of one single Lord to review the same, and find the contrary.
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1677. June 21. Ramsay against AUcHINLECK.

Sir ANDREW Ramsay having obtained a decreet before the Commlssa,nes a-
gainst Auchinleck, for a bargain of victual, he suspends, and. raises reduction
on- this reason, that the ‘decreet. was null or unjust, the .Commissaries having
found the allegeéances proved by witnesses, which de not prove; and the testi-

monies being produced, the question arose, Whether they shall be- pubhshed

to the party, and if the Ordinary should hear them:debated, proved or nat
proved, or if they should be kept close, and advised only by the. Lords, as they
wuse to do in concluded causes?

Tue Lorps found,, that they should be shown to etther party, and’ the Oldb-
nary hear, and determine whether the Comrmssanes bad committed injustice,

in finding it proved or not, in the same way as.the- Ordmary can determine up-~

on a writ produced before litiscontestation ;. ‘but, whatever is. produced after litis-
contestation, ad modum. probationis, in. a concluded cause, can. only be advised
and determined in presentia.
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