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1678, ~December 20, S o
. StracHAN against Patrick StEwarT, Town-clerk of Banff.

A .fﬂmmi‘ is ;;\irsded for a sum furnished to his son. Alleged he was forisfa- -

‘imiliate, and entering an advocaté, and this lending is. contra S. €. Mage-
donium.. - Tue Lorps found he was Kable to have alimented his son actording
to bis quality and estate, so’ far ‘@ the son coald 1ot entertain ‘himself by his
own industry, and that he was-net’ totally forisfamiliate ; and therefore ordain-

ed ‘the purster'to prove the som was- furnished for aliment and the worth of

the father’s estate, that they might modify accordingly. .- o
- S vo 9 Fol. Dic. v. 2. p. 25.  Fountainball, MSi.
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168"5; . November 27. -

JeaN RoBERTSON against Heg;Fa;hé;’s Hzirs, or M'INTosn 4gainst ROBERTSON.-.

]EAN ROBERTSON' havinvg\ pﬁ,rasue'd her father’s h‘eir's’, ‘:fof payment of 500"

as adniinistrator in law to her.”The ‘defender alleged absolvitor, because the

‘pu;-svu\er’s father in her (;orit_raé:}t of marriage with het husbénd, contracted 5000

merks with her, which’ pﬁgﬁt_;t’g' be ascribed pro ta;n:@rin satisfaction of the said
legaéy: It was answered, That her father was obliged"to pay Her tocher albeit
be had not been her debtor the manner libelled, and that he had-only tochered
her suitably to his own estate, he being a .gentleman of 2¢6co merks of rent,
Tt was replied, That albeit by the Roman law, the father was obliged to tocher

his daughter, yet there was no obligation by our law upon the father to tocher )
Bis déughter ; and that therefore, what he had given, wasto be imputed and

. ascribed in payment of his debt in the first place, seeing. debitor, non prasumitur
donare. It was duplied, Whatever might be said’if the father ‘had granted a:

bond of provision to his daughter, that the tocfier might be ascribed in satisfac.”
tion thereof ; yet in this case, where the legacy was adventitious, proceeding

53 N 2 .

n ‘K}ji)ért_sqn, which was uplifted by Her: father
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from a stranger, and where the pursuer’s contract of marriage did not bear in
satisfaction, the defence could not be sustained. Tre Lorps sustained the de-
fence, and found, That where a tocher was provided in a contract of marriage,
with a-daughter, it was presumed to be in satisfaction of the foresaid legacy
which she could crave of her fathér, party contracter of the tocher. ’See PrE-

SUMPTION. :
- Fol. Dic. v. 2. p. 25. P. Falconer, No 109. p. 44.

#,% Fountainhall- reports this case :

Tue case of M‘Intosh of Daviot against Mr William Robertson of Inches,
was reported by Lord Register. A friend leaves Marjory Robertson, Inches’
daughter, a legacy of 500 merks; her father uplifts it, and aftcrwards marries
her to the Laird of M‘Intosh’s brother, and in the contract of . mamagc _gives
ber 5000 merks of tocher, but says nothing of the legacy, or that it is in satis-
faction of all. Daviot now pursues Inches for the legacy. Alleged, it is pre-
sumed. to be paid, because long posterior thereto he gave her a large tocher of
scoo merks, et debitor non prasumitur donare. Answered, The brocard is found-
ed on no principle or text of law, but enly the doctors invention. 2ds, Unum-
guedgzze eodem modo dissolvitur quo colligatur, and therefore the legacy bemg in
writ, tliere must be a formal and specific discharge of it. 3tis, The contract
matrimonial does not so much as bear that the tocher shall be in satisfaction of
her bairns part and portion natural, so that Marjory after her father’s death was
creditor to the family for her legitim and share of his moveables; ergo, if the
tocher be not in satisfaction of that, a fortiori she may still claim the legacy
left her by a stranger ; and his not inserting that clause shews, he minded not
to frustrate her of the legacy ; and the paying it by the tocher is but prasumptio
bominis, which is elided aliis signis et prasumptionibus.  4to, The brocard only
holds between debtor and creditor stangers,"but not inter parentes -et liberos;
for law presumes the father’s aﬁ'ectlon to be such, that he will not diminish
what his children, had formerly right to by the gift of strangers, 5t0, The
maxim takes only place in profectitiis a patre, but not in bonis adventitiis from

strangers, as this legacy is. 6to, A tocher in law is no donatlon, quia, pater
filiam dotare tenetur, tot. tit. G. De dot. promiss. and that on the rgth Dccember

© 1682, John Grant and Elizabeth Gilchrist, pursuing Robert Pringle for her

tocher, who alleged, that he had given her houshold-plemshmg to the value,

‘the Lords-found the said furnishing did not compense boc loco, and that his af-

fording horses and carts to carry it-away inferred it was glfted and so the bro-
card did not hold here. See PrEsumpTiON.

Re])hed To the first, that the brocard is founded in positive law, ‘vz, Omnis
donatio .rapzem natyram _]actatwm; et dz/apzdatzanu in dubio ﬂwzquzmz prce.cumztur
1. 25.D. D{probat To the 2d, The legacy is also taken away mzpto, iz, by'
the ;ontlact of mamage., To the 34, The clause in satisfaction is not ex neces-
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sitate jum, but ad majufm cawelam, to prevent actions from co,vetous and un-
grateful children ; and the tocher can only be ascribed in~ satisfaction of debts

- &b ants, us this Iegacy was }-but not of the legmm, which is posterior, and

comes by succession, o the 445, By the Civil Law parents were bound to
,tocher their children, /. 19.-D. De ritu nupt. but with us tochers are donations
nullo  fure cogente ; fora tioral or natural obligation hixiders not but it “is still gra-
tuxtous, unless there was a civil tie supperadded ; and if nothing were' a dona.
tion b\ut where’ therc was no tieat all, then there shall not be an absolute¢ dona-
' t;on mg nature To thc 5tb, The legacy is not taken from her, but more than
: xcmunerate by the posterior: mcher ‘To the 61h, Though a tocher be onerous
: guoad maritym, ad, sustinenda onera, yet it is free as to the farther payer. And,
Sip Pnngle s, case, the plenishing given was but Zemia o dma nupnaha‘ which

never use to pass for payment of any part of the tocher; aad they were not-
re:fuzgzbdewrbut species mmmam, and so could not be given in solidum to

compense the. tocher, a liquid sum, ,

Tie Lorps adhered to their former mterlocutor in March Iast “and in regard
of the practigues, and contract of marriage produced, bearmg a -tocher ‘of
5000 merks to have been paid by the father, they assolized. the defender . sim-
Pliciter from the. legacy now pursued for. -

o Fouutamball v 1. p. 378

L
* * Harcarse reports tl'ns case. '

1685 “Novenber.—A father who was debtor to his daughter for a Tegacy left

- toher'by her méether’s brother, havmg contracted a porﬁon with his daughterat

Her marriage, without the clause, in Satlst’actwn of-all that she could ask or clalm

&&. her husband pursued for the legacy. ‘
THE LORDS sustamed the defence of debtor non. pm.rumztur donare.

Harcar.rc, (BONDs.) No 202. p 45 -

¥ * Sir.P. Homc also teports this casc. PR

1683. Nowmbcr —-—]AMES Ronm'rson mcrchant in l'nvemcss havmg lcft a

legacy of soo+therks to Marjory Robeitson, daughter to John Robertson of In-
ches, . and he having uplifted the lcgagy, the said Marjory Rcbex_'tson and Lauch.
lan MIntosh of - Daviot her son, pursued Mr Willidm Robertson as representing
the said John Robertson his father, upon the passive titles for payment of the
kgacy Alleged for the defender, albeit his father did uphﬁ the legacy, yet ke

did thereafter give | the pursuer his daughter 3000 merks of tocher, which must

bie understood in the first place to be in satisfaction of the legacy quia debitur
768 pmmmztur donare, s is ctear by several dec1smns, partxculat"ly 1629, Carmi-
* ¢hael against Gibson, woce PrEsuMPTION, where the father being debtor toa son ina
legaey left by the mothgr ‘and afte: the father’s-decease, the father’s executors

1
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bemg convened to pay the legacy, it was found that the payment made by the
father, for bmdmg the son as apprentice to a craft, ought to be ascribed in sa-
tisfaction of the legacy pro tanto and ought not to be given ex pictate paterna,

for 1t was presumed that he would liberate himself of his debt before he Would

give any thing, and the’ day of 1634, against *

where a father having given a bond of provision to his children, did
thereafter give them a posterior bond for the equivalent, or other sums, the
posterior bond was understood to be in satisfaction of the prior quia debitor non
prasumitur donare 5 and the Igth November 16€1, Fleeming, No 24. p. 8260.,
where the Lords found, that a mother who was tutrix to her children, havmg
gwen out-a sum of money in her children’s name, to be in satisfaction of the
bairns portions, in so faf as she wags debtor to them in the same, and a dona-
tion pro religuo ; and Young against Paip, voce Presumpiion,, where the Lords
found that a posterior bond of prov1sxon in favour of a child, ought to be im-
puted in satisfaction of a prior provision, unless it copld be made appear that
the first bond was granted for an onerous cause ; and it is the opinion of the
most eminent lawyer that have written on the subject and pasticularly Scotanus
in his examen juridicum upon that title of the digest. De ritu nuptiarum, that
tochers mdeﬁmtely given by parents, are imputed primo loco, to be in satisfac-
tion of what the parent is due to the children; and Dowes against Dow, voce .
Presumprion, where the Lords found a tocher granted by a father to his daufrh_
ter, in her contract of marriage, ought to be imputed in satisfaction of all for-
mer provmons albeit not exprest. Answered, that the brocard quod debitur non
prasumitur donare being but founded upon presumptions, may be elided by
contrary and stronger presumptions, according to that pringiple in law, L. 25.
D. De regul Juris, nibil tam naturale est quam eo genere quodque dissolvere
quo colligatum est ; and Mantica de Conject. ultim. voluntat. lib. 12, tit. 17,
No 6—7—38: and 21. lays it down as a rule, that quod Judicatur ex conjecturis, ex
coryecturu etiam tollatur, et ut ma _]or ratio excludzt mmorem ita elzam pra::ump-
tio potent:or contrarium excludzt et inter plure.r coryecture.r bemgne et fa'vora-
biliter accipienda est, veluti si pro liberis indicatur 3 which is likeways clear from

our own decisions, and particularly Cruickshank dgamst Cruickshank, woce

PresumeTioN, where the Lords found that the presumption quod debitur non prasu-
mitur donare was elided by strunger contrary presumptions ; and the - presumptlon
that the father has gramed the tocher out of his own means, and not in satis-

~ faction of the legacy left to his daughter, is stronger than- that presumption,

that the father designed that it should be imputed in satisfaction of the legacy
pro tanto in the first place; and it is upon that ground, that this brocard by the
common law takes no place in donations made by parents to children, as is clear
from L. 7. C. De dotis promissione, and the lawyers thereupon, and- particular-
ly Perez upcn that title No- 7. Verum pater administrator bonorum filie
sua si dotam pre ea promisserit censetur eam non ex bonis filiee sed €X suis prc-
mississe, praesumptionis ratio est in officio paterno; and No 8. Cum igitur omnio

. * See APPEumx.
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‘*paterumoﬂicmm eue, dxcat mperator dotareﬁhas, advenuna bona ﬁhae non debcnt :

patrem ab hugismodi necessitate liberare, ne qué in filiarum favorem inter-
ducta sunt in earum - detrimentum. retorquantur ; and Christianus upon that
book, No- 4. 18. and Menoch lib. 3. de presumptione 15. ; and if * the
father ' had desigried that the tocher should have been in satisfaction of the
legacy,” he -would have - expresscd it, which not being done, cannot be
presuihed 0. be in satxsfactmn of the lcgacy, -and in casu dubio interpretatio est
Jacienda contra eum qui non- apertins Iegem dixerit ; and this'is clear likewise by

severai decisions, and particularly the 24th July 1723, Stewartagamst Fleming,
woce PaxéuMPTmN, where a postmor p,rovxszon granted by a father to his

netural son, did not tike away a prior provision, because it did not bear to be
in satisfaction: of the first; and the foth February 163g; The Lord Cardross
against: T’he “‘Farl of Marr, IB!DEM wheie it was found, that ‘a father
- granting 2’ ‘bond for infefting his 'son in certain lands, was not satisfied nor

taken away, albext the father did thereafter infeft him'in- other lands of far'

greater walue ; and the sth- December 1671, Dickson against Dickson, Ini-

pEm; ‘where it was found; that the maxim, debitur non prammztur donare

did not miake a posterior bond in.favour of -a brother’s son to be in satisfaction

ofa former bond granted to that brother, seeing the posterior bend did bear .

for love and’ favour, and’ for ‘no other cause, neither . did 'it mention the prior
_bond ; and the 14th February 1649, The Duke and ‘Dutchess’ of Buccleugh
against' The Ead of. Tweeddale, No 8. p. 2369., where it is found, that the
R Countess of Tweeddale, as executrix to her brother David, had right -to his
. bairn¢’ part of his father's executry, ‘which" was the enghth part of the inven-

tory, there being no relict; and that David was not ebliged to collate a right

. of land granted to him for love gnd— favour by his father; and it was not pre-
sumed 0 be in satisfaction of his baitns” part, seeing the right did not express

thecsame ; and the.29th June 1680, - Young against . Paip,. (above mentioned). -
And the decisions alleged by the defender do not meet this case; for as to |

th&t rise of Garmichael against Gibson, (above mentwned), the practick bears,

| that it:was betwixt poor parties whose substance was mean, ‘and the sum smalf, .
the: legasy: beingief L. 30, and the. prentice Li g paxd ‘both, and the hail goods .
in'the tcstgmem cxpeeded not-L, 200 5 - and ‘this is mentioned to be the chief ,}

reason- of the degision ;. and ag to'the other case of - = ~ against

both the first and second bond bemg granted for the chil--

dren’s provisions, it was reasonable to presume, that the one was granted in sa~
t1sfact10n of the othet and thc decision of Flemmg agamqt ‘Gibson, (above
‘mentioned), differs fr?m this case, because in that ‘case, the money was lent out

by the mother, and the
sonable to presume it to ‘be in satisfaction of the portions pro tanto for which

. shie was liable to her children, as tutrix. And it appears by the same decision,

4that many of the Lorps thought it strange, considering that immediately be-

fore, in the-same case, the tutrix having given in an amcle of L, 100 Sterling,

"‘Qﬁonds taken in: the “children’s name; and so it was rea- .

No 2.
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that she had paid to-Langshaw, qnda fm: nstructing: therle, had preduced his
retired bond with his declaration, that she- had paid him; upon which likewise
he had ngen his oath 3 yet. the Lomps found the article ought not to be allow-
ed, albelt they were, cleal;, tha,t the debt was true, and really paid by the exe-
trix ; yet seeing she paid, not b¢mg an execytrix nor tutrix, and cance}legi Lhe;
bond without taking an assignation’ t;hereto - they thought she could not distress
her children fox it, but that it was a doqatmn in their favours, and was not to
be. imputed ip part of thelr pottion ; and the decision of Paip and Young
dogs not megt this case, because the tocher bemg due by contract of marriage,
was granted, for a most onerous cause, seeing the. wife, in contentation thereof,,
was provxded to a consxderable hferem;, and the children of the marriage to,
a sum in, fee ; as also it appears by that decision, that the: Logbs inclined to
sustain both. the provns:ons 5, but in respect of the mearmess of the fathex’s es-'
tate, they thought it was presumable, that the father did not design that both:‘
these provisions should; subsist, but only, that the fist provision, should be soir

~ far sustained, as the pursuer could instruct the onerous cause of the granting

thereof ; but the reason does not hold in this case, for. not only there was a Jjust
and, ongrous caus¢ for granting of -the tocher, being by ¢entract of matmage,t
but also the. father was a man of a good estate. Tur Lorps sustained ther de;'
fence, and found, that the tocher ought to be imputed. in satisfaction of thg: le-
gacy ;. amLfaund _that the, 1egacy was satisfied by the. tocher.

- §ir. P, Home, MS . 2. No 723.

— . P e

v ceavy

1758. j’uly 11.  Barcray agam;t DOUGLAS

RoserT BARCLAY‘, tailor ip- Edmburgh sued Arehibald Douglas of. Domcch,
for an aceount of - taxl’@x.funmshmgs made. all at- ong time to h;s eldest. son,
amountmg to L. 36. . : -

The' debt was contracted by Deornock’s son, whcn eighteen years of age,
without aliment or profession, and not living with. his father, on account of

some’ differences betwixt them ; ‘the debt was hlgh considering  the circum-

stances of father and: son ; but for-this-the: pursuerfasmgncd as the-i reason, that .
at the time of contracting 1t, the son s f’nends were sohcmng - COINHIESION in.

the-army for him,
R THE LORDS found: the defendet hable.”

- Act. I Cragie. . Alt. Hew Dalr;ympfe. ,
j""’.D?‘.. Fol, Dic, 1:.4 P 39 Fac Cal No:-119. p. 2r9



