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Where the-
party has pur-
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die in the in=
Werim, before
deponing, de-
eree will not
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go out with-
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¥2036 PROCESS. SkcT. 3

1686. February. MR Epwarp WricHT against LorD RUTHERFORD,

Tue Lord Rutherford being holden as confest, and reponed, by way of sus:
pension, on this reason, That he was out of the kingdom animo remanendi, and
some other reasons, a new term was assigned, and a commission granted to take
his oath ; but before the day in the commission came, he died; upon which the
charger crdved holding the defunct as confest, seeing he had not deponed nega-
tive ; and the presumptive acknowledgment must hold.

An.rwercd for the now Lord Rutherford, That the reponing his brothcr to oath
put him in the same condition he was in before the decreet holding him as
confest ; and therefore the charger must prove his oath, »

‘Tue Lorps, before answer, ordamed the interlocutor to be seen, whether h&
was reponed ex gratia to purge his contumacy ; in which case it appearcd just,
that the party not having deponed conform to the faculty given him, the pre-
sumptive confession should hold as probation against his heirs and executox‘s}
or if the decreet was turned into a libel, upon someé nulhty or informality, in
whieh case the contrary appeared just. And it appearmg that the reason of
reponing my Lord was an objection against the executions, the Lorps found the-
presumptive confession did not militate against the defenders.

Fol. Dic. v. 2. p. 185. Harcarse, (Oatis.) No. 741. p. 210..

————— . o .-

1688. February.. Craick of Stewarton aqgainst WILsON..

Tue defender, in a forthcoming, having suspended a decreet, holding -him as-
confest, and the charger not having insisted, the-suspender died some years-af--
ter, without craving to be reponed; and the defender’s heirs being pursued;
they craved:-to-be reponed: against the said decreet; which the Lorbs refused, .
seeing now the charger had lost the benefit of the defunct’s oath, as to what he -
was debtor in the time of the arrestment’; and there was no nullity in the de~-
creet,. :

Fol. Dic..v. 2. p. 185. Harcarse, (OaTtms.) No 745. p. 210..

1701,  Fine 21.. KiNcaIp against SOMERVELL; .

Tuomas. Kincaip. being creditor to Somervell of Gladstanes, he arrests, ifn:
Hugh. Blair Dean of Guild of Edinburgh’s hands, as debtor to the said Somer--
vell, and pursuing a forthcoming, and a day being taken to produce him to de--
pone, the term is circumduced against him, which the said Hugh being adver-
tised of, he comes in, and makes faith, and offers to depone ; but the. act.not:
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