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hands, is reported by Hancarle ; :and'the Lorps prefer Mr William Lauder, asha-
ving the firft citation, cut-giving, -enrolling, and d¢creet, m:efpe& of ‘his prior
diligence, ‘though *the otker creditors arreftments vere prior in date, but their
fummonfes for making furthcoming were fome weeks pofterior to his ; :for though
of old, in fuch a.cafe,they vfed to bring in arrefters, who were not & mora, pari
passu 5 yetnow the Loxps -comfider the arreftment only as an inchoate and in-
complete diligence, and like an affignation unintimate 3 fo'that if a pofterior arref-
ter;get the firft: dacncet (which:anfwers to an mnmamon) they now prefer him.
Fol.Dic..v. 1. p 6: Fountainhall, v. 1. p 355,

168 5 November. HAMILTON agam:t Tromas CRA’WTURD

ONE Hamllton havmg died two or three months after he had arrefted, without’

having raifed a furthcoming ; and thereafter Thomas Crawfurd having arrefted
the fame debt, and purfued @ furthcoming before the Commiffaries, wherein Ha-
milton’s Brother compeared for his intereft ; but Crawfurd was preferred, in re-
fpet‘the other was not then confirmed ‘executor-to his brother. Hamilton advo-
cated-the caufe, and after the fame -was remitted, confirmed himfelf executor to
his brother; upon which a&ive title’he (obtained 2 decreet of furthcoming before
the L.ords, fome months before-Grawfurd got a decreet before-the Commiffaries.
In a multiplepoinding ‘the Lorps found, That ‘Hamilton -having done the firft
fiep of diligence by arrefiment, and -the laft by obtaining-decreet before Craw-
fard, “he-ought to- be -preferred, although -m the intermediate ftep he had been
fomethmg' neghgent, Crawﬁard -after the remit, havmg becn ‘guilty of {upine ne-
ghgence
Harmm’, (ﬂRRESTMENT ) No 9o P17
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1697, _‘7anuary 15.  WicHTmMaN agaz'mt Seron: and CockBURN..

Croceric reported Wightman,. merchant in. Edinburgh, againft Alexander

Seton, colleGtor at Preftonpans, and Cockburn; being a competition between.
two arrefters of fome ‘goods in' Seton’s hands, belonging to Gray their com--

mon debtor. Wightman’s arreftment was two days prior to Cockburn’s. Their
decreets for making furthcoming were both in one day.” Cockbura charges Se~
ton to deliver them up before ‘Wightman charges.. Seton- obeys the charge,

without Tufpending on deuble. poinding. -Ceckburn, -for his further fecurity,.

caufes likewife poind: and. apprife- the goods. after- they ave in his own pofleffion,

and upon all this-diligence he craves: to be prefersed..—Wightman contended, he -
laid on the firft. arreftment, which was-a rexus-realis, and'had obtained a.decreet .

as foon as the other, and not- bemg in mora thereafter, this tranfmitted the pFo-
perty of the goods to him.. And. for Cockburn’s diligence, it was affected .and
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. collufive, Seton thewing himfelf evidently partial in delivering up the goods, be-
‘ing put in mala fide by Wightman’s arreftment and decreet.
-port, that he was a naked custor, the goods being only in his hand as collector,
.and not as debtor; for he could not gratify one creditor to the prejudice of the
-other.
‘Spence, voce. COMPETITION, that a party in whofe hands arreftment was laid om,

Neither does it im-

And though Durie, p. 760. ¢bferves, 11th March 1635, Dick contra

mlght fuffer another to poind the goods, yet there was no decreet of furthcoming
in that-cafe ; and if there be any partiality or-collufion, the Lords ufe to reject

{uch diligences, 20th January 1672, Bell contra Fleeming, Stair, v. 2. p. 52. voce
.Proor.
.an onus reale on the goods, he not having been negligent, that it gave him pre-
ference to Cockburn, notwithftanding he had the firit poffeflion of the goods.

Tue Lorps found, Wightman being the firft arrefter, it made fuch

Fol. Dic. v. 1. p. 61. Fountainhall, v. 1. p. 755.

B . emmamed

1405. Funme 28.  GEORGE SUTIE against BarBara Ross.

Grorce SuTiE and BarBara Ross ‘having arrefted in one day, and the latter
having purfued her furthcoming before the Commiffaries, and the former before
the -Lords ; Sutie craved preference in refpect he offered to prove his copy of ar-
reftment was given fome hours before the others, and he tabled his arreftment be-
fore an unqueftionable jurifdiction ; whereas Mrs Rofs had purfued before the
Commiffaries, who were not judges competent in actions of furthcoming.

Answered for Barbara Rofs: Where there is a concourfe of diligences in one
day, and the executions mention not the particular hours when they were made,
they are ufually brought in pari passu: For witnefles may be apt to miftake or

forget the hour; ‘and therefore my Lord Stair requires the difference of three
‘hours at leaft. As to the competency of the Commiffaries, the fame is sub judice
:not-yet decided.

Tue Lorps brought in the two arrefters pari passu.

Fol. Dic. v. 1. p. 61. Torbes, p. 18.

Fune 14.
'CaPTAIN BrODIE against JEan M'LELLAN, Relict of James Bowden late

Bailie of Edinburgh.

1710.

‘In-a competition of ‘the-creditors of the Earl of Sutherland, who had arrefted
in the hands of the Earl of Murray, as debtor-to him ; Captain Brodie €laimed
prefererice to Mrs Bowden, becaufe his arreftment was anterior-to hers,

Alleged tor Mrs Bowden, She muft be preferred, becaufe her arreftment, though
pofterior in date to the Captain’s, was laid on by virtue of letters of korning upon





