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upoa the: a& sth Parliament 1696, 'fdéclaring .‘
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Decifions

* Gircurtiftances which infer Nototr Batikruptéy.
e PR J}:;fff)ijif PRI

1698. Febraary 5. ICrasbss GRAY wgainst FLENRY BBy

PRI

I a competition betwixt Charles Gray and Henry Baird, fwp creditors of Hary

‘ That B}ﬁxf&’fs Lﬁrécgﬁf aﬁdf‘a‘ﬂjénétion was

null, though prior to Gray’s arreftment, becaufe, within 65 ddys after Meir’s
figning the precept, he fled, and“took fan&uar m'teﬁ\’ob‘ey, and becaipe no-
tourly infolvent ; and fo, by the 5th a& of Parﬁégﬁ‘éﬁ_gf@j 6;) the voluntary deed
within the faid three fcore days muft be reputean piilaw%p} b}éfeyence, and gra-

TS

Mein’s, this fpbill,l.t:. :Qr’gn'ilvé to ‘be debated,

tification of one creditor to another, and fo is null.—Answered, Infolvency and .

flying are but two of the requifites by theadt; the debtor inﬁﬁ'bcaﬂ'o under horn-
ing and caption before the granting of the .deed. —Rep ‘Yz“é;d; The a& does indeed
require, that diligence be done againft ‘the debtor, but pﬁiéxil"ﬁ“ops‘ ‘ot that it hould
be before the deed quarrelled ; for then it could be réduced ‘on the att-of Palia-
ment 1621 ; and here it js offered to be proven, thetg was horning and caption
-againft him before the 60 days, -and particularly Hary Baird’s own horning.—

Duplied, His own diligence may be well beneficial to, him, -but can never bé de-

torted to his prejudice.—T (g‘p!ied,)‘The' act of 'Pé__lﬂ_i_én“lé’nt does not diftinguifh
whofe horning it be, whether the receiver of the yolantary deed, or” another’s.
Tue Lorbs inclined to think the flying within the 6o days did not annul it,
anlefs there was homing and caption ag‘ain{f him before the voluntary 'deed. But
she cafe being on a new aét deferves.to be coufidered. ' T
o Fol. Dic. v. 1. p. 81, Fountainhall, . 1. p. 824.

N

RTINS

o2, Fuby 2. James Max agains Waves and his GrepiTors, = 1
Anprew WaLes, merchant and fhep-keeper in Dundee, did, upon the '14t'%1
of February 1700, grant feveral bonds to his creditors ; and, of the fame date,
difponed his ‘houfhold plenifhing, ware in his fhop, debts, and whole moveables,
for further fecurity and payment of thefe bonds.
Vor. 1IL 6Y
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Of the fame date, John Man draws a bill upon Wales, payable to James Man ;
and James Man draws a bill upon Wales, payable to John Man, both upon fight,
and Wales accepts both, but without date, and they were protefted upon the
15th and 17th days of the fame month of February.

Wales’ (hop and plenithing aré_ rouped by the_faid creditors, and James and
John Mans’ wholly neglected ; whereupon the fald ]ames for hlmfelf and as af-
fignee by John Man, raifes a declarator of bankrupt upon the 5th a&, Parlia-
ment 16g6. And, after a mutual probation led upon the qualifications of the
faid act of Parliament, for proving Wales to have been bankrupt, and reducing
his difpofition, ‘it was alleged for his creditors, Imo, The purfuer had no intereft
to infift upon the faid -act of Parliament ; becaufe he was no creditor at the time
of the difpofition quarrelled, which is dated the 14th of February 17¢0, in {o
far as the bills libelled on are not accepted of that date. 2do, The a& requires
horning and caption at the inftance of fome creditor, -before'the difpofition quas-
relled, which muft be underftood upon fome decreet or fpec1a1 obligation ; where-
as, in this cafe, Wales was under no diligence preceeding the 14th, except by
horning and caption upon general letters, which are not eqmvalent to diligence

‘upon a decreet for a.fpecial debt ; becaufe efcheats fall not upon general letters ;

and therefore men of the beit credlt are not {olicitous’ to avord them ; and confe-
quently they can be no quahﬁcatxons of bankrupt.

It was gnswered, 1mo, The purfuer’s bills are dated the 14th, and being ac-
cepted upon the fame paper, the date upon the top of the bill'muft be prefumed.
to be the date of the acceptance, the drawer and accepter being. in' the fame:
town, and the proteft taken on the 15th and 1%th; likeas in the cafe of Street

‘and Mafon, No.11I1. p. 1003. it was found, that a creditor to a merchant had ii-

terelt to reduce a fraudulent right, though anterior to Street’s debt. 2do, The
drawer of the bill was.creditor at the.time of the draught, which can. be inftruted:

' 3;‘10 The a&t of Parliament reqmres only horning and caption ; which is inftru@ed’
in this cafe, and makes no diftinction whether upon general or {pecial’letters ; nei-.
‘ther is there any deed to diftinguith ; becaufe - diligence is not thie fingle: qualifica_

tion, but one of three ; and conform to. that dét infolvency and. abfconding arc:
alfo proven..

* Tue Lorps found, That the acceptance want mg dqte was not prefumed to
be of the date of the bill, unlefs inftructed ;. and that therefore the purfuer was
not creditor at the time of the difpofigion qumreﬂed, and- had no intereft to re-
duce the- fame ; but allowed him yet to. prove, that the drawers of the bill were
ereditors ; which they found relevant to fuftain the purfuer’s title ; and repelled
the objection:againft the horning and. caption upon. general letters.” See BirLs of
EXCHA{\IGE See No-113. p. 1006. ’

Fol. Dic. v. 1. p. 8% Dalrymple, No 36. p. 45.



