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As to the point of law; 1m0, Many preferable creditors reckoned themselves
fully secured by their diligence, and have no benefit by the sale. '2do, The
same reason that would burden preferable creditors with the expense of roup
and sile, would burden them also with Chambeilain fees, and all expenses of

‘the management of the common subject of their payment. 3tio, In voluntary
dispositions for a price, to be applied for the behoof of the creditors, the ex-
‘pense of their disposition, and in clearing and managmg the lands disponed,

comes out of the first and readiest of the price’; and, in apprisings and adjudi.

-cations, there are legal expenses and accumulations, which are made real pre-

ferable burdens ; and, because land is no divisible subject, sales are invented as

legal adjudications to a buyer, and the price comes in place of the land to be
-divided amongst the-creditors, in the same way that the land ought to be di-
vided, if it were divisible. 40, The creditors being ranked, aad the law hav-
ing appointed the price to be paid, conform to the ranking, their decreets ought

to suﬁ'er no diminution.

‘On the other hand, it was argued, That the opinion and apprehensron of par-
ticular creditors, who desired not a sale, was not to be considered ; for, the law
regarding the general utility of creditors, had introduced sales as a common ad-

~‘vantage to all, that the creditors’ claims might be reduced into money, which is

truly an advantage, even to the preferable creditors, whose debts are mortified ;
and, in recompense of that benefit, a small expense was not to be regarded.
2do, In a doubtful case, the practice of the Lords for several years should make

arule. 3o, No question had ever occurred in relation to the sums advanced

by factors towards sales ; and the foundation being once Ilaid, that the prefer--
able creditors were to be burdened, these sums could either be repaid to the
factors, or added to the price, and then the total expenses deducted from the
creditors proportionally. 410, The Lords had also come to a resolutiorn, that
nothing should be reckoned common expense, but the extract of the decreet

of ranking and process of sale.
¢ Tue Lorps found, That the preferable creditors ought to be paid, conform

to the decreet of ranking, without any deduction of common expense; and
that the same ought to be taken out of the first and readiest of the price.’

Dalrymple, No 35. p. 43.
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ExEcuTor-cREDITOR counting with other creditors for his intromissions, the
expenses of confirmation may be deduced by him out of the whole head, im
terms of the act of sederunt, 28th February £662.

Fol. ch. v 1. p. 286. Fountainhall.

*.® See This case No 15. p. 3139



