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Bona fides
found not to
proteét a-
gainfl fiatu-
tory penal-
ties.

BONA ET MALA FIDES. SecT. 3.

1710.. Fuly 27.

Jonn Lams, Dyer in Edinburgh, Sﬁpplicaht, against James CLELAND, Meflen-

ger, and Tromas GiBsoN, Apothecary there.

Joun Lawms having complained upon James Cleland and Thomas Gibfon, for
contempt of the Lords’ authority, by incarcerating the complainer, upon a cap-
tion againft him at the inftance of Thomas Gibfon, after intimation of a fift upon
a bill of fufpenfion : Tre Lorps found the incarceration unwarrantable ; and
therefore afloilzied the complainer from expences to Gibfon the creditor. Not-
withftanding that he, the complainer, was in the meflenger’s hands before the
fift was either procured or intimated : And it was a/leged in anfwer to the com.
plaint, That a meffenger’s touching one, and keeping him prifoner in his hands,
has all the legal eftfelts of actual imprifonment ; in fo far as fuch a prifoner could
not be effectually releafed upon a fufpenfion, without a charge to fet at liberty ;
more than one could be fet out of prifon without fuch a charge. Whence it is,
that fifts upon bills of {ufpenfion run ordinarily thus, Sifts Execution, &c. unlefs
the party be in the meffenger’s hands. But though the commitment of John
Lamb to prifon, after intimation of the fift of execution, was not warrantable—
Tue Lorps found the Meflenger, or his employer, not liable to pay any expen-
ces to him, upon the account of his incarceration, in refpe they had a probable
ground for their miftake.

Fol. Dic. v. 1. p. 106.  Forbes, p. 436.

AR

1766. February 12. '
Sir Joun Gorpon of Invergordon, Bart. against CarTaiN Jonn Fom_u:s of New,
Factor upon the annexed eftate of the late Earl of Cromarty,

The eftate of Cromarty, lying moftly in the fhire of Cromarty, became for-
feited to his Majefty, by the attainder of George Earl of Cromarty, and was, by
ftatute 25th Geo. II. annexed to the Crown. Captain Forbes was named facor
for the public on the eftate of Cromarty, and acted as fuch for many years; he
was neither proprietor nor fuperior of any lands in the county of Cromarty ;
but, in feveral adts of Parliament appointing commiffioners of fupply for that
county, Captain Forbes was named as a commiffioner, and defigned ¢ Captain
¢ John Forbes of New, faftor upon the annexed eflate of Cromarty ; and, in
confequence of being {o named, he afted with the other commiflioners, when
occafion required. ‘

Sir John Gordon exhibited a complaint to the Court of Seffion againft Captain
Forbes, for recovering penalties incurred by Captain Forbes aéling as a commif.
fioner of fupply, without being poflefled of the qualification of L. 100 valued
tent, required by law ; and the Court, 7th Auguft 1765, found he had o title



