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as if he had paid or undertaken the fame ; and the bill bears, as per advice ; and,

when it came to be prefented, the defender was perfuaded by John Ewen to ac--

‘cept, though no letter of advice was come, upon his affurance, that the letter‘qf

advice would come by the next poft ; whereas the firft advice he received, was,.

that Ewen, the drafver, was broken and fled, and thereby he was liable to pay the
price of the goods to the merchants with whom he correfponded ; and craved
Ewen’s oath upon what paft. ~ - :

It was answered : That the purfuer had fufficiently inftructed his libel; by the -

defender’s accepted bill, and John Ewen’s oath, acknowledging the truft ; wheres
by there was jus quesitum to him, which could not be” prejudged: by any thing

that John Ewen could depone, his arreftment being a. legal aflignation, equiva~-

lent to an indorfed bill : v : o

It was replied : 1mo, An arreftment is not equivalent to. an indorfed bill ; be-
caufe indorfations are for value advanced or performed, for. obtaining the indorfa-
tion ; and the favour of commerce admits few exceptions ; whereas an arrefter

pays or performs nothing, in contemplation of the debt. purfued to be made furths
coming, but cemes.in the debtor’s place, and muft:only claim the debt -as it is..

2do, Were the bill payable to the common debtor,. his oath could not. prejudge
the arrefter ; but, being payable to Johin Ewen, and the common: debtor’s inte--

reft arifing from Jolin Ewen’s oath, the purfuer, who pretends to-inftruét.his claim.
by that oath, cannot. decling, that the defender.fhould alfe- have. the benefit to-

examine John Eiwen, upon any guality or circumftance that would operate a.de-
fence.. 3tio, The. oath alfeady emitted is.not equivalent to-a.back-bond .or indor--

{ation ; becaufe, if this bill' were indorfed, or the trufk: proven by any writ, the-
defender would’ have aceels to_recur upon John Ewen, for denuding. himfelf of.

that bill, which he had indiced the. defender to accept; without any. juft or oner--

ous caufé; to enfnare. or fubject: him to,double payment; whereas, if his oath.
were taken ftri@ly upon the purfuer’s interrogatory ; and the.defender (who had :
not accef to interrogate Him formerly) excluded from clearing, his defence ;. he-

would both-be fiibjected to the debt, and want. the benefit of. relief.. v
¢ T'ue Lorps, before anfier, ordained John Ewen to exhibit any letter of  ad-

vice he received with the bill; or.any.other letter concerning, the fame ; and alfo.

to depone upon wirat was treated, and communed, at accepting. of the bill; and
for what caufe the fame was drawn ; and the defender to produce any letters re-

ceived by him, . concerning the faid bill ; as alfo the inftructions- and documents .
of his gaying_the,value.of ‘the faid goods, to the merchants . who furnifhed the.

fame.’
_ Dalrymple, No 25. p. 31..

1711.. Fume.27.

" Grorce WiLsoN.of Sands against Georce M!KeNzIE inStonehive. .

Ithhé action, at the inftance of. George Wilfon againft George M‘Kenzie, for
repayment of L. 6o Sterling, contained in.a. bill drawn by George M‘Kenzie,

No 71.

No #2.

An acceptor

who had paid,

-. found to haye

recourfe upon



No #2.
the drawer,
although the

~ drawer alleg-
ed the accep-
tor was not
meant to be
drawn upon,
but another
perion,

No 73.

A fhipmaiter
drewintavour
of the freight-
er, at the
freighter’s
defire, on a
merchant to
whom the
goods be-
longed. The
bill bore ¢ va-
¢ lue receiv-
¢ed.” Yet,
the merchant
refufing,

the freighter,
previoully
liable to the
fhipmafter,
had no re-
courfe on him
as drawer.

BILL or EXCHANGE. Drv. L.

1482

and dire€ted upen Alexander Deuchar and George Wilfon, payable to John-
Campbell, Deuchar’s fervant, and indorfed by him to the treafurer of the bank ;
which bill the purfuer paid, upon diftrefs, at the bank’s inftance : Tue Lorps re-
pelled this defence, that George M‘Kenzie drew the bill only upon Alexander
Deuchar, and that George Willon’s name was afterwards added to the dire@ion
by Deuchar, without M‘Kenzie’s knowledge ; and fuftained Wilfon’s recourfe
againft the defender as drawer, in refpe@, George Wilfon, finding a bill fub-
fcribed by M‘Kenzie, directed to Deuchar and himfelf, was in bona fide to accept
the {fame upon the drawer’s faith, and was not bound to know but M‘Kenzie had
drawn upon him. Befides, he having paid to the bank a debt for which M‘Ken-
zie was liable in omnem eventum, he ought to be repaid as a negotiorum gestor, whe-
ther the bill had been drawn upon him or not. Se¢ This cafe, Div. 3. b. £,
' Forbes, p. 512.

-

17'17.' Fanuary 29. , ‘
James ArTHUR, Skipper, ggainst Duncan OrpcorN, Merchant,

Duncan Orpcorn having entered into a charter-party with James Arthur,
fkipper; whereby James was to perform a voyage to Rotterdam, and to take
in fuch goods as the freighter pleafed, and to return with another loading to
Alloa; and both at a certain freight, payable within 24 hours after livering
at the refpective ports, and with all average, and other dues, ufed and wont -
The fhip being ftranded in a florm, the ikipper was obliged, for getting her
faved, to pay a great fum, which he borrowed from Oldcorn’s facor in Holland,
to whom the goods were configned, and drew a bill for the fame upon Oldcorn :
This he refufed to accept, till the {kipper and he fhould count, that it might be
known, what proportion of this great average belonged to him to pay, and the
thip fhould bear. Accordingly, the fame was adjufted betwixt him and the
tkipper after his return, and a bill drawn on the owners by the fkipper for the
fhip’s part, which they paid ; but Oldcorn then alleging, that (as to the cargo’s
part of the average) the goods, though fhipped by him, belonged to Mr Blair
merchant in Edinburgh, upon whom the fkipper ought likeways to'draw for the
‘proportional part; the {Kipper accordingly drew upon Blair payable to Old-
corn ; but Blair refufing to accept, Oldcorn returns upon the drawer ; who fuf>

* pends, on this reafon, That, though the bill did bear value received, yet the true

«caufe of granting it was for Mr Oldcorn’s relief of the tkipper’s Dutch bills,
which he drew for paying the falvage pro tanto ; and that the charger was debtor
himfelf in that fum, as the proportional falvage of the cargo paid out by the {kip-
per in Holland ; and therefore, this being a liquid debt, inftantly inftructed, and
the charger being both poffeflor of the bill, and merchant-freighter, loader of the
goods, he by law is liable in that fum; for, though fometimes compenfation be

ot good on a debt of the indorfer’s, yet it is always good upon a debt of the pof.
feﬁbr,s.

-



